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Like other Personal Injuries claim: need to determine if there 1s any negligent conduct of the employer
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Example of Common Law Claim other than work related injuries for reference:
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Morning Post Publishers Limited, DCEC 479/2003 (200841 H28 H 7 H|Z&E) diig5 [(HIZEEH 538 %) T B Z£ 5 Wilson v Chatterton

[1946] 1 KB 360, 55363 H:
“We infer that sick men and partially unfit and partly disabled men in employment were intended by Parliament to get the benefits of the

Act just as much as the hale and hearty and perfectly fit men; for any intention of Parliament to exclude them must have found expression,
and there 1s not a hint of it.”
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Long Work Injury Sick Leave

(1) When the period of temporary incapacity meets with Statutory Holidays? Full pay
(2) When the period of temporary incapacity meets rest day?

a) if rest day 1s paid, pay 4/5

b) 1f rest day 1s not paid

1) 1f rest day 18 not fixed, if scheduled rest day falls in the sick leave, pay 4/5

11) 1f rest day 1s fixed, not pay
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To be supplied 1n separate files.
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Employers in Hong Kong have a common law duty to take reasonable care of employees’ health and safety
an obligation under the Occupational Safety and Health Ordinance ( “OSHO” ), so far as reasonably practicable, to
provide a safe working environment for employees

OSHO s.6: Employers to ensure safety and health of employees

(1) Every employer must, so far as reasonably practicable, ensure the safety and health at work of all the employer’ s
employees

(3) An employer who fails to comply with subsection (1) commits an offence and 1s liable on conviction to a fine of
$200,000.

(4) An employer who fails to comply with subsection (1) intentionally, knowingly or recklessly commits an offence
and is liable on conviction to a fine of $200,000 and to imprisonment for 6 months.

This obligation extends to remote working as much as it does to the office.

E.o., any electronic equipment provided by employers should be properly tested and fit for purpose.
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Hong Kong does not have any case authority yet
Some overseas cases are quoted for reference in the following slides
expect that the courts in HK are likely to take a similar approach to that of the overseas

cases

MP HR Community | 2021




Hargreaves v Telstra Corporation Limited [2011] AATA 417

P fell down the stairs leading from her workstation to the refrigerator downstairs while taking a short break WFH

On another occasion, she went downstairs to lock the door for better security under her employer’ s instructions and
fell again

The Court held that both accidents occurred  “in the course of employment”
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Ziebarth v Simon Blackwood (Workers Compensation Regulator) [2015] QIRC 121

P sustained an accident at home when he slipped 1n the bathroom trying to answer a work call on his mobile
The Workers' Compensation Regulator rejected his claim but Ziebarth was successful on appeal

The Court applied the test of whether the employer induced or encouraged the activity that the worker did at the time of
the injury, “his employment contract required him to be on call from time to time even when he was at home
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C. What to do-

* Assess and review the suitability of WEFH 1n advance and should be reviewed regularly:
e Request staff to complete a WFH safety checklist to confirm suitability
e The checklist should address matters such as sufficient work-space, ventilation and lighting

e Check with WFH staff from time to time to see how they are doing working from home. Possible means: DAILY
REPORT

e an opportunity for the employer to address 1ssues

* psychological stress due to 1solation

* lack of support from colleagues or superiors

* equipment or communication 1Ssues

*  WFH 1s no longer suitable due to changes in the family situation or home environment
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C. What to do-

I

* Traming
* To provide safety information instructions to staff (publications by the Labour Department could be added)
e To arrange regular (online) seminars for staff by relevant experts (e.g. occupational therapist).

* Encouragement:

*  Employees should be encouraged to discuss with the employers if they face or foresee any practical difficulties
with WFH
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Q. 2: {a] B subrogation?
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B. What to do>

* Ensure that existing mnsurance policies apply as much to remote-working as to office
e Discuss with insurer about how to better manage the risks

*  Employers should also consider to take out additional insurance, such as WFH insurance
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<Work From Home Extension>
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It is hereby declared and agreed that subject to the Terms of this Policy, including, without limitation, any applicable
limit of indemnity:

This Policy includes cover to indemnify the Insured against his legal liability for:

(i) bodily injury or death of any Employee from an Accident; or
(i) Disease contracted by any Employee from an Accident,

occurring during the Period of Insurance at home and while such Employee is carrying out his/her work at home
with prior written permission from the Insured, provided that the coverage under this extension is only in respect of
work in the ordinary course of such Employee’s employment by the Insured in the Business.

In all other respects, the Policy remains unaltered.




C. ATHEMLAY R » (B ENR GG 7S K BWFHIT 25§ 9

* Home insurance policy could be affected if employee turns its home to a place for work

* In the event of an accident arising, an employer could ask for details of the employee’ s home insurance policy to
explore whether there 1s scope for apportionment of any liability
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