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45 NERERI{ER- A HK Case for reference

Hong Kong: Collection Of Employees’ Past Medical Records Is Legal

In late 2005, CX required:
- crew members who took long or frequent sick leave to disclose their medical records in
the past 12 months....Failure to consent to the disclosure may be treated as a "Disciplinary
and Grievance" matter

The Privacy Commissioner for Personal Data found that:
- though CX's demand for medical records was lawful
- But method of collection was unfar >> contravened the Data Protection Principle in
Personal Data (Privacy) Ordinance (the "Ordinance”)

The Commissioner issued an enforcement notice to CX requiring it:
- To cease the practice & To destroy all the medical records it had collected

CX lodged an appeal to the Administrative Appeals Board ("AAB") against the Commissioner's
findings

- AAB unanimously upheld the Commissioner's decisions

CX applied for a judicial review in the Court of First Instance ("Court").

The Court gave judgment in favour of CX on 28 August 2008

Background of Law and its application

1. Data Protection Principle: DPP 1(1) states that personal data shall not be collected unless :-—
the data are collected for a lawful purpose directly related to a function or activity of the data
user who is to use the data; subject to paragraph (c), the collection of the data is necessary
for or directly related to that purpose; and, the data are adequate but not excessive in relation
to that purpose.
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DPP 1(2) states that personal data shall be collected by means which are :—
lawful; and fair in the circumstances of the case.

2. CX's collection of medical records is lawful (DPP 1(1)). Why?

Under directive 360 of the Civil Aviation Directives (CX must compile with this in order to
maintain its air operator's certificate):

CX is required to ensure that all cabin crew when they are flying on duty are medically fit.
Being a commercial organization, CX has to ensure that all cabin crew are able to attend their
duties on a regular basis

T4, CX has a direct interest in the health and well-being of its cabin crew and

CX explained that without the past medical records, it would not be able to assess whether
the employee is fit to return to flight duties.

Based on the above, the Commissioner concluded that the collection of previous medical records
under the circumstances was necessary under DPP 1(1) as being for a lawful purpose directly
related to the functions and activities of CX.

3. CX's means of collection of medical records is regarded as unfair? Why?

medical information of an individual is extremely sensitive and demands a high level of protection.
the manner of collection is subject to DPP 1(2).

CX failed to provide the employees with all necessary information which would enable them to
choose freely whether to give their consent or not.

Crew members were made to give their consents under threat or fear of disciplinary actions for
not cooperating.

So, the Commissioner concluded that such means of collection are unfair and in breach of DPP
1(2) Court's Ruling

. the Court considered — the Commissioner's and AAB's findings were based on ‘“incorrect
construction” of the true meaning and intent of the Ordinance.

....The Commissioner must take into account that CX has a duty in law to monitor the health of
its cabin crew members and that the collection of medical records sprung directly from that duty
and the data sought was not excessive.

...the judges accepted that the employees must be provided with all necessary information in
order to make an informed choice, judges were unable to accept that, in terms of the Ordinance,
the employees must have "complete freedom” of choice whether to consent or not

..The judges interpreted the Ordinance as recognising that there may be circumstances in which
the disclosure of personal data may properly be compulsory and went on to quote DPP 1(3)

that when personal data is to be collected from a person, — "all practicable steps shall be taken
to ensure that the person is“
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"... explicitly or implicitly informed, on or before collecting the data of —

whether it is obligatory or voluntary for him to supply the data; and

where it is obligatory for him to supply the data, the consequences for him if he fails to
supply the data; and .."

..Further, the disciplinary procedures for employees falling to disclose the records are not only
protecting CX's interests but also ensuring that the employees are not prejudiced in their
employment without a full and fair investigation.

..The Commissioner is of the view that his initial decisions were correct and is considering to
appeal against Court's decision. However, he has to take into account the merits of the case,
public interest and the Commission’s financial situation before proceeding So,

..Employers are advised to pay close attention to future development of any cases and to make
proper explanation to employees regarding the collection and use of personal data, including but
not limited to medical records
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5.3 The Requirement of Procedural Reasonableness

Wrongful Dismissal — a case study in HK Labour Laws
A recent Court of First Instance

- Shows the intricacies and complexity hidden in the provisions regarding unreasonable
dismissal under the Employment Ordinance

- Part VIA of the Employment Ordinance (Cap 57) = a variety of employees’ protection
<> unfair and unreasonable dismissal.

- Section 32A of the Ordinance, an emplover is liable to provide remedies to a dismissed
employee if the employer cannot show a valid reason for the dismissal

- s 32K and 32L (enacted on 27 June 1997 through Employment (Amendment) (No 3)
Ordinance) : the basic rules to determine whether the employer has shown a valid
reason to justify the termination of employment

This new scheme is far from absolutely clear and certain

The Case: Thomas Vincent v South China Morning Post Publishers Ltd HCA006233/1999

- Mr Thomas Vincent (Plaintiff) was employed a sports reporter in SCMP(Defendant)

- In July 1996, the Plaintiff was appointed as the Editor of Premier Soccer

- In December 1998. An article appeared to be the Plaintiff’s original work. Later, it was
discovered that a large portion of it was plagiarized from an article published in the

Sunday Times without giving proper attribution.
- Deliberate infringement of copyright and misconduct, the Defendant relieved the Plaintiff
of the editorship immediately by serving him one month’s notice of dismissal.
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- Terminated on 10 January 1999, some three weeks before the Plaintiff had served the
Defendant for five years. The Plaintiff would have enjoyed a series of additional bonuses
and benefits had he remained employed until the five year date.

- Sued the Defendant forwrongful and unreasonable dismissal leading to deprivation of long
service payments, pension rights and bonuses.

- The case was brought to the Labour Tribunal, and then transferred to the Court of First
Instance. The trial judge, Deputy High Court Judge Muttrie, held for the Plaintiff.

Deputy High Court Judge Muttrie outlined

Section 32A provides that an employee may be granted remedies against his employer:

where he has been employed under a continuous contract for a period of not less than 24
months ending with the relevant date and he is dismissed by the employer because the employer
intends to extinguish or reduce any right, benefit or protection conferred or to be conferred upon
the employee by this Ordinance.

S 32M: unless the employer can show the existence of a ‘valid reason’ as set out in s 32K,
the employee is deemed to be wrongfully and unreasonably dismissed

The ‘valid reasons’ listed in s 32K include:

the conduct of the employee;

the capability or qualifications of the employee;

the redundancy of the employee or other genuine operational requirements of the business of
the employer;

the fact that the employee and/or the employer will, in relation to the employment, be In
contravention of the law if the employment continues;
or any other reason of substance which was sufficient cause to warrant dismissal.

s32L: to ascertain the existence of a valid reason

the court or the L/T must take into consideration all the circumstances of the claim, including in
particular:

the length of actual employment vs to the length of service required to qualify for certain rights,
benefits or protection conferred by the Ordinance which are capable of being extinguished by
means of dismissal.

s 320, after deciding that the dismissal is unreasonable, the court or the L/T are empowered
to make an award of terminal payments to be payable by the employer to the dismissed
employee as it thinks just and appropriate.

The Employment Rights Act 1996 in the UK provides that an employee has a right not to be
unfairly dismissed. In order to show that a dismissal is fair, an employer must satisfy the two
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limbs of the test, which are (a) whether he has a reason for dismissal or some other substantial
reason to justify the dismissal, and (b) whether he has acted reasonably in dismissing for that
reason. .....c......

The Judgment

Prevalence of Plagiarism in Journalism (paras 41-45)

The principle in The Post Office v _Fennell [1981] 1 IRLR 221 provides that employees who
commit misconduct should receive more or less the same punishment suffered by similar offenders.
if plagiarism is a common practice in local journalism, and offenders would normally receive less
severe punishment than dismissal

However, the Plaintiff failed to provide any evidence showing both the general culture of plagiarism
and any similar_incident in which an offending journalist got away with less severe punishment.

No Loss was Suffered by the Defendant and it is the Plaintiff’s First Offence (paras 48-50)
There was no evidence of a subsequent drop in sales or revenue.

The Plaintiff’s article had not brought the Defendant into any legal proceedings or disrepute.
Dismissal I1s the most severe kind of sanction, and in the opinion of the trial judge, the Plaintiff
did not deserve such serious punishment.

A warning would be the more reasonable measure to deal with this misconduct.

Moreover, the Defendant has not set up any formal disciplinary process

Plaintiff’s Future Statutory Rights and Benefits (para 51)

The Plaintiff was only a few weeks short of completing five—years of service to the Defendant
and was soon to be entitled to additional benefits under the Ordinance.

The importance of the period of qualifying service is specifically highlighted in s 32L(2).

The trial judge held that because the Defendant did not take this into consideration, the decision
to dismiss must be flawed

Remedies

Deputy High Court Judge Muttrie held that because the Defendant had not given proper

consideration to those important conditions mentioned above, a valid reason had not been
established
The dismissal was unreasonable and the Plaintiff should be awarded terminal payments by virtue
of s 32M

Conclusion
In order to establish a valid reason for dismissal (in particular for conduct) an employer must
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ensure that the procedure is reasonable and must also consider carefully all relevant circumstances
concerning the case (including how the employer has treated prior offenders, the loss caused to
the employer and alternative courses of action).
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HR consulting

E=—= f” | ef“'f“\ ,' |
HR CONSULTING &
CORPORATE TRAINING
SERVICE

JOIN HANDS AND WORK WITH HR

Because we understand how important Human Resources is

HR Consulting Legal Consulting Corporate Training
Balanced Scorecard/KPI Setting Staff Handbook Communication/Coaching
Business/HR Process Improvement  Employment Contract Design Thinking
Grade/Salary Structure Labor Dispute Employment-related legislation
Incentive Scheme Mediation Leadership
Job Analysis Management Training

Organization Development Sales Training

Performance Appraisal Team Building

We offer one-stop HR solutions

Just give us a call if you need any HR related assistance, we are here to help

Tel./ WhatsApp: 52900121 contact@mashedpatata.com www.mashedpatata.com
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HR Analytics
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Mr. Wilson Chu K&EExLE
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Learning never exhausts the mind

Leonardo Da Vinci
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HR COMMUNITY

www.mashedpatata.com



