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1. 713 EHFIFEELR : Bl 713 NARRREBRAEZE ARG

1.1 EESBREH (EREHERGD BHIHEET ?

Lisbeth Enterprises Limited v Mandy Luk [2006] 9 HKCFAR 137 (The Philip Wain Case)
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LRD Ref. No.: 11-2017—<
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1.3 IERTRETIENE LHIREE F# ?

Employment (Amendment) Ordinance 2007

It was gazetted on 14 May 2007 and became effective on 13 July 2007 (except
section 16 in relation to the requirement to keep wage and employment records, which
became effective on 13 January 2008).

There are some changes made to the Amendment Ordinance regarding the calculation
of the daily/monthly average wages earned by an employee in determining his statutory
entitlements. It is now expressly set out that in calculating the daily/monthly average
wages during the period of 12 months or the shorter period:

(@) any period therein for which the employee was not paid his wages or full wages

by reason of (i) any maternity leave, rest day, sickness day, holiday or annual leave

taken by the employee; (i) any leave taken by the employee with the agreement of

his employer; (i) his not being provided by his employer with work on any normal
working day; or (iv) his absence from work due to temporary incapacity for which
compensation is payable under the Employees’ Compensation Ordinance; and

(b) any wages paid to him for the period referred to in paragraph (a),

are to be disregarded.

In addition, if for any reason it is impracticable to calculate the daily/monthly average
wages earned by an employee in the manner provided for in the Amendment Ordinance,

the amount may be calculated by reference to the wages earned by a person who

was employed at the same work by the same employer during the period of 12

months, or if there is no such person, by a person who was employed in the same
trade or occupation and at the same work in the same district during the period of 12

months immediately before the specified date.

a) Calculation of Maternity Leave as an example (1)

Q: | am employed on piece rates and daly wages vary from day to day, how much paid

maternity leave | am entitled?

Ans:

- Maternity leave pay is a sum equivalent to four—fifths (4/5) of the average dailly wages

earned by an employee in the 12-month period preceding the first day of the maternity

leave

- If an employee is employed for less than 12 months, the calculation shall be based on the

shorter period
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- In calculating the average dally wages, an employer has to exclude:

(1) the periods for which an employee is not paid her wages or full wages, including
rest day, statutory holiday, annual leave, sickness day, maternity leave, sick leave
due to work injuries, or leave taken with the agreement of the employer, and any
normal working day on which the employee is not provided by the employer with
work;

(2) the sum paid to the employee for above mentioned conditions/periods

- Maternity leave pay should be paid on the normal pay day of the employee
b) Calculation of Maternity Leave as an example (2)
Q. If my 15t day of Maternity Leave is 20" November 2013, how is my paid Maternity Leave
be calculated? | notice that there is a so call * Specific Day " in EO. How is it related to
calculation of my PAID Maternity Leave?
Ans: According EAO 2007:

- The specified date is the first day of the maternity leave, i.e. 20" November 2013

- The 12-month average wages, according to law, is calculated on the basis of the wages

earned in the period 15 November 2012 and 315 October 2013.

1°' Day of ML
ML should be calculated on the basis of this
Twelve months

| 1 | | | | | | |
| | | | | | | | |

Sep Nov Jan Mar May Jul Sep Nov Jan
2012 2013

14 (5] & BB RSN EZERIAER ?
How to calculate Statutory Holiday Pay?

- The daily rate of holiday pay is a sum equivalent to the average daily wages* earned by

an employee in the 12-month period preceding the specified dates:

(1) If Statutory Holiday is one day, the specific date = day of the statutory holiday
(2) If S/H is more than one day, the specific date = 1%t day of the S/Hs
*does not include EYP and any other items mentioned in definition of wages in s.2, EO
- If an employee is employed for less than 12 months, the calculation shall be based on the
shorter period
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- Again, in calculating the average dally wages, an employer has to exclude:
(i) the periods for which an employee is not paid his wages or full wages, including rest
day, statutory holiday, annual leave, sickness day, maternity leave, sick leave due to work
Injuries or leave taken with the agreement of the employer, and any normal working day
on which the employee is not provided by the employer with work; together with

(i) the sum paid to the employee for such periods

Chinese Winter Solstice Festival
(22 December)
S/H should be calculated on the basis of| this
115" Dec Twelve months 30™ Nov |

< > ‘

| | W

Oct Dec Feb Apr Jun Aug Oct Dec Feb
2013 2014

1.5 EFTRHENBNENS
EEEELAL ISR

1.5.1 BANFALAH X E AR ENL

a) BFESAZLARILSHEML, BHE =

“i#H1H AT 12 (8 A Afe SRy & H e TE X saAEE AN G EE TENHE
Date of Notice Last day of service
|--- Required Notice Period | say, 90 days-——-|--—-———

\\\

=

/‘_\

12 months Avg. Salary x Notice period i days

b) REFEAZRLRIUSHEM, BHE =

No Notice Last day of service
- I---Required Notice Period, say,90 days-——-|--—-—--

12 months Avg. Salary x Notice period 1n days
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1.5.2 BARIEALAR B *

a) BIRFEZR LA SATEM ), CEHE =

BB 12 R AREFRBIKERTIITE X BN &

b) RETFEAZLRIUSHEN, BHE =

“WRIESAKHEE RN 12 B A AREFERENTERFIITE X BINEAF H &

* 56 EO, LABINZRIESKIRIES 7 of 2001 12/04/2001
o (4 MAMEMS, © B " (month) fEMEHZILERSAEM ZHIES SMERERHREZAE
ERBEIERME) ZTEA MR —BHREI—B &GN — KRR MMMERMIER—H,

=%
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1.5.3 EHIRERZIRH

EEEFITER, B
(i) AEMMHEETIENZMIEME, BREAKEH. ZERB. FR "R ZR IE
R ERERS FTHERRE, UARBNEEREIFNEIEEIMER ; ERE
(i)  MEHIFREEE S THIFKIE

1.6 St EFRNER

A HER: 26/9/2018

fok Hey, 1 A - 12/7/2019  (ZIEFET)
SIREHEHE: 9/7/2019 (RT3 HEiE)
AL per Year 12 days

BEr: $15,000
No. of Days of work in 2019: 9/7/2019 - 1/1/2019 = 190 days
Pro-rata Annual Leaves: 190/365 = 6.25 days
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Average Dally Salary:
Salary in Sept 2018 = (30-26+1)/30*$15,000 = $2500

Salary from Oct 2018 to Jun 2019 = $15,000 x 9 = $135,000

Calculation Employment Days up to Jun 2019 = 2019/6/30 - 2018/9/26 +1= 278 days
(vs actual 287)

Average Daily Salary = ($2500+$135000) / 278

$494.6 per day

= Pro-rata Annual Leaves = $494.6 x 6.25 days $3,089.58

2. 713 EHIFEER - EEER PREBAFRIER 713 EEFE

B TEEFE?

EE1RRI Bt L BB B AR F K ?

EERIR FEFRE BN EARETE ?

HEERIRIE4LENE (End of Year Payment/Double Pay) EtxztE ?

Contract Staff for One Year

A HER: 26/9/2018

fok Hey, 1 A - 12/7/2019 (%RiE(SET)
Bt 9/7/2019 (128 3 HEkH)
One Day No Pay: 2/7/2019

AL per Year: 12 days

Notice: 1 month

B#r: $15,000
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LEARNING IS THE EVOLUTION OF THE MIND

HR COMMUNITY




