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1. &iEh, BEETEHEERKEERZARESHFMHESZ =FBRE BEIS
B THESMIRBREAL, SJLABMSREFBXRRENGIE, &MNE
BAATEESMNTEEZH Engagement vs Employment : MNERRRAXE
BT A MR EEREERNENGSEFZERBER GRS, EETL
BERFHRHEEZESI ?

1.1 Are Uber Drivers Employee?

® Uber loses right to classify UK drivers as self-employed
Landmark employment tribunal ruling states firm must also pay drivers national living wage
and holiday pay with huge implications for gig economy
Fri 28 Oct 2016
Uber's more than 40,000 UK drivers could be affected by the ruling
Uber drivers are not self-employed and should be paid the “national living wage”, a UK
employment court has ruled in a landmark case which could affect tens of thousands of

workers in the gig economy

1.2 What are the statutory minimum entitlements of an employee according to

Employment Ordinance (Cap. 57)?
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13EF B REE EH/RZEBA & 2 ORS, HCLA 43/2015
(RAREHRE @ SEBHEHER 2015 F55 1934 57)

H““t

B2sflHER: 2016 F1H7H
#RAEHHE: 2006 3 H 24 H

HEADNOTE:
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(2) iZEEE LM EEAE B FIE — St 5 (B A T 7R EESN 2

Full Judgment:
https: //legalref.judiciary.hk/Irs/common/search/search_result_detail_frame.jsp?DIS=103405&0S=%2B&TP=JU
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1.4 5% A=A : CHAN YEE LING ELAINE v. M/s CHRISTINE M. KOO & IP,
SOLICITORS EE3R3%). FEMEEENEFFT & NOTARIES, HCLA 6/2018 [2018]

HKCFI 2670; Reported in: [2019] 1 HKLRD 344.
AERPIBBEALTNEEMZEN (engaged) RENEFHFR, thPIREEERERALIIE?

® This is the AP’s application pursuant to section 32 of the Labour Tribunal Ordinance (Cap

25) for leave to appeal against the decision (“the Decision”) of the PO (“the PQO”) dismissing

the AP’s claim against the D for various payments which the AP clamed the D had failed

to pay upon the termination of her working relationship with the D

® The AP is a solicitor. The D is a firm of solicitors. Between 17 January 2011 and 30 July
2011, the AP was engaged by the D as a solicitor. | used the word “engaged” neutrally.
The exact nature of that engagement is the central issue in this application before me

® On 7 September 2011, the AP filed a clam against the D before the Labour Tribunal for
inter alia

(1) outstanding commissions

(in) payment in lieu of notice and

(i) payment in lieu of annual leave

® The trial took place on 27 and 28 February 2018. The AP gave evidence. For the D, Ms
Christine Koo and Mr Albert Tang were called as witnesses. They were both partners of
the D.

® _the PO dismissed the AP’s clam and ordered her to pay costs in the sum of HK$61,778.

The PO handed down her Reasons on 2 March 2018. It is a detalled document, comprising

24 pages with 76 paragraphs. Its structure and effects may be summarized as follows:

B At §2 to §b, ..background of the clam. ..at §3 that it was the D’s case that the AP
was not engaged as an employee but was engaged to provide service in her capacity
as self-employed person.

B At §b, .two issues involved, namely (1) whether the D was the AP’s employer, and (2)
if so, whether the D was liable to the AP for any payment

B a3t §11, she stated her view on the AP’s credibility as a witness. She stated that.

MrERMR/NVEERRSRFRRIR, WEIBENOMN. FBRAE. ERMFHBEFENER FRIES
SFHSRKERLRASAHERENER IS At RES M ARBEAEE, HlFWOTF.....10

examples.
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B At 8§12, .found the evidence of Ms Koo and Mr Tang comparatively more believable
and reliable...
B The PO .concentrated upon the issue as to whether the D was the AP’s employer...At
§37, she in particular cited Poon Chau Nam v Yim Siu Cheung trading as Yat Cheung
Air Conditioning & Electric Co [2007] 1 HKLRD 951..set out the 8 criteria on the
existence or otherwise of an employer/employee relationship, namely:
(1) the degree of control exercised by the employer;
(2) whether the worker’s interest in the relationship involved any prospect of profit or
risk of loss;
(3) whether the worker was properly regarded as part of the employer’s organisation;
(4) whether the worker was carrying on business on his own account or carrying on
the business of the employer;
(5) the provision of eguipment;
(6
(7
(8

within it.

) the incidence of tax and national insurance;
) the parties” own view of their relationship; and,
)

the traditional structure of the trade or profession concerned and the arrangements

B Having analyzed the evidence and considered the law, the PO concluded at §71 that:
TAKFERANX HLE, IR ENERNARE. BRREBEEHRNERENEAEEHFEEREREHMN
*H EBEEAREBLEAINTARRKIAEN AEIXLSFEINERNNBEERENEZUBERALS
IERESRER 2 contract for service B AN ERIEFEFALIIE, |

® On 9 March 2018, the AP applied to review that Decision. That application was refused
on 17 May 2018...

® On 26 March 2018, the AP filed her Form 14 for leave to appeal on point of law. ..amended
on 14 June 2018. The main grounds may be summarized as follows:
(@) the PO erred in holding that the AP was engaged at the material times by the D as
an independent contractor rather than an employee;
(b) the PO had “committed” certain “breaches of her statutory duty to investigate and/or
conduct adequate inquiry into the practice and rules governing the solicitors’ profession”;
(c) the PO erred in law In holding that the P bore her own financial risk because, inter
alia, she chose to accept or turn down new cases and negotiated her own rates; and
(d) the PO’s finding that the AP was an independent contractor was, for those and other

reasons, irrational perverse and/or one which no reasonable tribunal would have reached.
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The AP was represented by Mr Chiu. He identified the sole issue in the proceedings below
and in this appeal as being this, namely whether the AP was an employee or an independent
contractor providing services during the material period. He submitted that:

“ .. 1t is at least arguable that the [PO] erred in arriving at the determination that P was
not D’s employee but an independent contractor...arrived at this determination without regard
to relevant factors and/or without evidence, and/or that the [PO] faled to discharge the
statutory duty to investigate and such failure has given rise to injustice, in that a farr and
proper determination of P’s clam cannot be attained.” (§4)

..the focus of ..was on those grounds relating to the traditional structure of the solicitors’
profession, and on what he submitted to be:

“ .the confirmation by the Law Society of Hong Kong (‘Law Society’) of P’s stance in these
proceedings ...

He concluded on this focal point of his submissions at §34 that:

“ ..the structure of the solicitors’ profession does not permit arrangements involving
independent contractors working as solicitors in law firms...”

..l raised with Mr Chiu, by way of illustration, the Solicitors (Group Practice) Rules, Cap 159X.
Rule 2(2) and (3) thereof provide that:

“ (2) In these Rules, reference to a solicitor who practises within a group practice is a
reference to a solicitor who practises—

(a) as a member of a group practice;

(

b)
(c) as an employee of or consultant to a member of a group practice.
3)

(

firm if he agrees to undertake for remuneration work that forms part of the practice of the

as a principal of a member firm of a group practice; or

For the purposes of these Rules, a solicitor is a consultant to another solicitor or to a

other solicitor or of the firm, other than in the capacity of—
(a) an employee of the other solicitor or of the firm; or

(b) a solicitor practising on his own account or in partnership.”

..Clearly contemplate the existence of a class of solicitors who “undertake for remuneration
work that forms part of the practice of the other solicitor or of the firm, other than in the
capacity of an employee of the other solicitor or of the firm”. Mr Chiu’s submission that the
structure of the solicitors’ profession does not permit arrangements involving independent
contractors working as solicitors in law firms is clearly inconsistent with that. .. adjourned
the hearing to 11 July 2018 and allowed Mr Chiu liberty to carry out further research and

file further submissions on that topic
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..Mr Chiu filed a supplemental set of submissions. Having made reference to the Solicitors
(Group Practice) Rules, Mr Chui made the following concession at §3, that:

“ With the guidance of the Court, P accepts that there exists a category of consultants in
the appropriate context (such as in group practices) where these solicitors are neither a
solicitor practising on his own account or in partnership, or as an employee of the other
solicitor or of the firm.”

He then drew to my attention two further matters:

(@)  Wong Sui Kwan v Cheong Pui Fan DCCJ 4987/2004 (unreported, 27 October 2006):
..P was the founder and later a consultant of a firm of solicitors...status in, and relationship
with, that firm were in issue...at §15 of his Judgment that:

“ Senior Counsel Mr. Ambrose Ho for the P submitted that in Hong Kong quite a number
of law firms have consultants. Many of them are neither employees nor partners. According
to Mr. Ho S.C., the practice of consultants attaching themselves to certain law firms to carry
out their businesses, serve theirr own clients using those firms’ resources and split the income
is indeed very commonplace in Hong Kong. Both the law firms and the consultants can be
mutually benefited from such arrangements. Many consultants are consultants to more than
one firm. A list comprising names of over 60 of such consultants/partners having the so-
called ‘multiple roles” is also exhibited. Since the distinguishing features of a fiduciary are the
obligations of loyalty and fidelity, if consultants are held to owe fiduciary duties to the law
firm and are restrained from taking away their clients or their clients’ business from those
firms, there will be very serious adverse repercussions in the whole market places.”
..accepted by the learned Deputy District Judge, as he observed at §195 of his Judgment
that the P was neither a partner nor an employee of the D.

..the case subsequently came before the Courtof Appeal (CACV 145/2007). BUT, The

matters set out above did not form the subject matter of any appeal.

..The Professional Conduct of Lawyers in Hong Kong by Wikinson & Sandor, the learned
authors at paragraphs 1655 — 1680 state that:

“ Many consultants are employed by Hong Kong firms of solicitors. They may be partners
or employees of the firm, although many are neither partners nor employees. They are often
employed to bring in clients to the law firm in return for receiving a commission on the

work brought in. It is common for consultants to serve more than one law firm.”

Notwithstanding the above, it remained Mr Chiu’s submissions on behalf of the P that the
fundamental error of the PO was that she failed to discharge her statutory duty to investigate

9
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into, falled to take into account and accordingly wholly disregarded, the professional codes
of conduct and statutes governing solicitors’ practice

At the end of that hearing, | reserved my ruling

On 23 July 2018, the AP, through her solicitors, wrote a letter to my clerk..for my
consideration two emails exchanged between her and Mr Wikinson...after the last hearing on
11 July 2018 before me. ..AP postulated certain scenarios for Mr Wikinson and sought his
view on the same. She elicited a one-line answer from him.

“ Whilst our client accepts there is a judicial decision (albeit in the District Court) which
seems to suggest that there is a category of consultants who might work as non—employees
of a firm, the email correspondence suggests equally that the position is not clear cut.”

| will not receive such additional evidence...s.35 of Cap 25.on an appeal ..the Court of First
Instance has no power to receive further evidence.

.principles were summarized by B Chu J at paragraph 16 of her Judgment in Mak Wai Man
v Richfield Realty Limited HCLA 28/2015 (unreported, 30 October 2015), that:

“ (1) Under s.32 of the LTO, a party may only apply for leave to appeal on the ground that
the award of the Tribunal is erroneous on point of law or outside its jurisdiction;

(2) The threshold onus of an application for leave is to show that the intended appeal has
arguable grounds;

(3) Apart from errors of law, leave will also be granted if the Tribunal’s determination (a)
was made without regard to relevant factors, (b) was made without evidence, or (c) there
was fallure to discharge the statutory duty to investigate and such failure has given rise to
injustice, in that a fair and proper determination of the clam cannot be attained.”

On the ground of “faillure to discharge the statutory duty to investigate”..Au J has observed
in Wai Mei Lai Stella v Viya Pramita HCLA 3/2010 (unreported, 28 June 2011) at §16:

“ .. 1t Is trite that not every fallure to investigate a relevant matter wil give rise to an
appeal. The appellate court has to be satisfied that the subject matter of the complaint
must not only be relevant but be of such a nature that the lack of investigation will give
rnse to injustice, in that, a farr and proper determination of the clam cannot be attained”.
PO correctly cited and considered the law relevant to the determination of an employment
relationship at §832 — 39. At &37 she in particular cited and relied on Poon Chau Nam. She
correctly set out the 8 criteria relevant to the determination as to whether an employment
relationship exists.

In Poon Chau Nam, Ribeiro PJ observed at paragraph 18 that:

“ The modern approach to the question whether one person is another’s employee is

therefore to examine all the features of their relationship against the background of the

10
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indicia developed in the abovementioned case-law with a view to deciding whether, as a
matter of overall impression, the relationship is one of employment, bearing in mind the
purpose for which the question is asked. It involves a nuanced and not a mechanical
approach ...."

His Lordship further observed at paragraph 22 that:

“ It is “firmly established that the question of whether or not the work was performed in

the capacity of an employee or as an independent contractor is to be regarded by an

nm

appellate court as a question of fact to be determined by the trial court.

® After the PO had considered the law, the determination of the case became primarily a
matter of consideration and evaluation by her of the facts as guided by the applicable legal
principles. It was a question of fact. She concluded at &71 of the Reasons that:

..EEREHREFLEAMNITARKIEN, ANERA/FNERDHNERBERE/NEZUBEREA
TR IEfERER 2 contract for service BB RENEFEFATIE, |

® \When submissions were first made...the main plank of the AP’s case for leave as put by
Mr Chiu on her behalf was that the structure of the solicitors’ profession does not permit
arrangements involving independent contractors working as solicitors in law firms. ..However,
in the light of the Solicitors (Group Practice) Rules and the authorities which Mr Chiu has
subsequently found and helpfully placed before me, that plank is in my view not arguable.
Mr Chiu himself no longer seeks to argue that.

® Mr Chiu then submitted that the PO had failled to discharge her statutory duty to investigate
into, faled to take into account and accordingly wholly disregarded, the professional codes
of conduct and statutes governing solicitors’ practice. | do not accept that. The PO had
considered the correspondence between the AP and the Law Society, which the AP placed
before her. She made her finding at §11(3), that all the Law Society did was to refer the
AP to the relevant principles of the Hong Kong Solicitors’ Guide to Professional Conduct.
She found that the AP was unable to place before her any evidence, for example Law
Society Circular, to support the AP’s case (8§52). She further accepted Ms Koo’s evidence
to the contrary effect, that:

BEZ TRIEESHFEMMITE —BEEAVEMEUBRA TSNS EFZEMNIIE MARES
DIRERRI A TVEBINA, NEHEREMBEZ TH#HE HSHSHEEMITEE—HIBEALHR
%, 1 (853)

In my view, the PO has sufficiently discharged her duty in that regard.

11
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® Mr Chiu further argued that on the question of financial risk, the PO has applied the wrong

test.

The PO only considered that aspect of the case briefly in one paragraph at §50. She

has not elaborated on her detalled consideration. It is not apparent on the face of her

Reasons that she has misdirected herself on law.

..what are left with the Grounds are a barrage of what are in my view challenges of a

factual nature disguised as alleged failure on the PQO’s part to carry out her duty to

investigate...matters like

the commission—based arrangement between the AP and the D,

the D’s explanation on the way certain Employer's Returns were filed with the IRD,
the AP’s attitude to superiors, her choice to turn down new cases, her ability to
negotiate her fees, etc. Those were factual matters which the PO considered in the
context of the criteria which she had identified. ..it is arguable that the AP has suffered
any injustice, or that a farr and proper determination of the claim has not been attained.
| am not satisfied that any of the other Grounds are arguable. ..reject the Ground that

the Decision was irrational or perverse.

For the reasons set out above, | refuse to grant leave to the AP to appeal against the

Decision and dismiss her application for the same.

12
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1.5 R 418 & ? AT LUERZEREREAIN 418 ERLHHE ?

1.5.1 Minimum Statutory Entitlements

a) Part llA End of Year Payment

11B. Application of Part IIA

(1) ..this Part shall apply to an employee employed under a continuous contract if an end of
year payment is payable by the employer to that employee by virtue of a term or condition
(whether written or oral, express or implied) of the contract of employment.

b) Part /Il Maternity Protection
12. Maternity leave
(1 A female employee employed under a continuous contract immediately before taking any

leave under this Part ...

c) Part llIA Paternity Leave
15E. Entitlement to paternity leave

(b) he has been employed under a continuous contract immediately before taking leave; and

d) Part |V Rest Days
17. Grant of rest days
(1) Subject to the provisions of this Part, every employee who has been employed by the same
employer under a continuous contract shall be granted not less than 1 rest day in every period

of 7 days.

e) Part VA Severance Payments
31B. General provisions as to right to severance payment
(1) Where an employee who has been employed under a continuous contract for a period of not

less than 24 months ending with the relevant date

f) Part VB Long Service Payments
31R. General provisions as to employee’s right to long service payment
(1) Where an employee who has been employed under a continuous contract—

(a) for not less than b vears of service at the relevant date

13
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a) Part VIA Employment Protection

32A. Employee’s entitlement to employment protection

(1) An employee may be granted remedies against his employer under this Part—

(@) where he has been employed under a continuous contract for a period of not less than 24
months ending with the relevant date and he is dismissed by the employer ...

h) Part VIl Sickness Allowance

33. Sickness allowance

(1) An employee who has been employed by his employer under a continuous contract for a
period of 1 month or more immediately preceding a sickness day shall be paid by his employer

sickness allowance in accordance with this section and section 35.

1) Part VIll Holldays with Pay
s.40 Payment of holiday pay
..an employee who has been employed by his employer under a continuous contract for a period

of 3 months immediately preceding a statutory holiday shall....

/) Part VIIIA Annual Leave with Pay

s.41AA. Annual leave (1) Subject to this Part, every employee who has been in employment
under a continuous contract for not less than 12 months shall, in respect of each leave year, be
entitled to paid leave (in this Part referred to as annual leave) calculated in accordance with

subsection (2).

15.2 EOQ: First Schedule Continuous Employment

2. Subject to the following provisions, where at any time an employee has been employed under
a contract of employment during the period of 4 or more weeks next preceding such time he
shall be deemed to have been in continuous employment during that period.

3. (1) For the purposes of paragraph 2, no week shall count unless the employee has worked
for 18 hours or more in that week, and in determining whether he has worked in any hour the
provisions of sub—paragraph (2) shall apply.

14
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1.5.3 Categories of Service Providers

CAT 1: SELF EMPLOYED SERVICE PROVIDERS

EO - Salary Protection (s.63C) (s.63B)

EO - Holidays Pay

EO - Year of Service (Part VA & Part VB

EO - Protection on discrimination against Union Membership and Activities (s.21B & s.21C)
EO - Employment Protection (Part VIA, s.32A...)

ECO

MPFO

CAT 2: NON-418 EMPLOYEES

EOQ - Salary Protection (s.63C) (s.63B)

EO - Holidays Pay

EO - Year of Service (Part VA & Part VB

EO - Protection on discrimination against Union Membership and Activities (s.21B & s.21C)
EO - Employment Protection (Part VIA, s.32A...)

ECO

MPFO

CAT 3: 418 EMPLOYEES WITHOUT YEAR OF SERVICE

EOQ - Salary Protection (s.63C) (s.63B)

EO - Holidays Pay

EO - Year of Service (Part VA & Part VB

EO - Protection on discrimination against Union Membership and Activities (s.21B & s.21C)
EO - Employment Protection (Part VIA, s.32A...)

ECO

MPFO

MF HR Community
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WONG MAN SUM P(Respondent) v WONDERLAND SEA FOOD RESTAURANT O/B LONG
YIELD CO. LTD D (Appellant), CACV 241/2005
(ON APPEAL FROM HCLA NO. 133 OF 2002)

® The respondent was employed on an employment contract dated 20 March 1999 for

the term of about 18 months, commencing on 1 April 1999 and ending on 15 October
2000 (“the 1st Contract”). Clause 2 of the 1st Contract stipulated that:

“ As from the second month, the Contract shall be deemed to be an 18-month
Contract. " (B_EREAGLIFHRA 18 EASF4)., ) (page 106).

® The respondent also signed a ~ declaration of resignation " ( TEHESEZABE | ) on b

October 2000, resigning his employment on 15 October 2000.

® The respondent was re—employed by another employment contract dated 1 November
2000 (“the 2nd Contract”). Clause 2 of the 2nd Contract is the same as that of the
1st Contract. (page 108)

The respondent was summarily dismissed on 8 September 2001.

Labour Tribunal: awarded $12,565.80 as severance payment.

The decision was affirmed by Yam J.

CA alowed the appeal

CAT 4: 418 EMPLOYEES

EOQO - Salary Protection (s.63C) (s.63B)

EO - Holidays Pay

EO - Year of Service (Part VA & Part VB

EO - Protection on discrimination against Union Membership and Activities (s.21B & s.21C)
EO — Employment Protection (Part VIA, s.32A...)

ECO

MPFO
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. WHEBEBHELRFRIEMHE ? B3I £FEEHEPERHEEM
BseR 73 EAEENS ?

Trial Court & Appellate Court
Trial of Facts vs Trial of Law

Could we deduct late charges from staff ?
2.1.1 Trial of Labour Disputes in Hong Kong

2.1.2 Costs of Litigation in HK
http://orientaldaily.on.cc/cnt/news/20170520/00176_030.html

2.1.3 Litigation time in HK
http://orientaldaily.on.cc/cnt/news/20170520/00176 042.html

Please draw:
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. BFFRABRNEFHFDEL - MFEEERBESHEXBHREMEE

AL

%ign, Offer of Appointment 2 7 A%3:], JBAEEENEMNHEA9R, EEXE 8 ABMEEAR
) REEEFEEMRENSE ? EXENMEERBNESEEIEMNE ? BETSLMEREN LKA
MEABINHETMIET EEEERE " (lquidate damage) B, LA FEZRABMTIEFIREN ?

3.1 Statutory Requirements on Notice and PILON

s.6, EO LAIBAN#AR IESAIRIIE S

(1) FRZE(2). (2A), (2B). B)REBAF. % 15 & 33 EREREI, EEEHNE—FF190]HERF LA
O EmBEME K EE LSO E @M LEZSE,

(2) BRILERBSAFMFERBIEANT —

(a) MZEXRBHEE S REFAH 1 BERLIEHAEHNGA, XETRZIESHPAFEREINE,

AEINEAARIF LR VEA © (B8 1971 F5 44 355 2 1R1235])

(b) MNZEHREFELSREFAE 1ERLHZ BB GA MEPETIREIESAPRFERERER

AEFNEAAREREIR, EARFIR7 X (B 1971 E% 44 SRR 2 1R 1BHH)

(c) MMEEMIER, REMEAREENHR, BUEEEMHGHE, BABIRT X

2A) EABEEF AIDIRNRET, EEREBE JAARBHEZEENTER, FNMIFTEEFE QAT
IHEBESAFRFER@EINEAR, (B 1984 F£5 48 585 4 {R184, B 1990 F55 53 585 b 1RIE5])
2B) M {EERIES 12 IFRBEEZENER AEEESQMPII R ILERSARFENEIEA,
(FR 1987 & 55 55 S£5 2 1R7184)

) NaEZEEOEERSAANAREEX EBELAMTEE, SOXETAAIESLIPIFREIE,
IS4l IE AT AN LE —— (B 1971 5 44 585 2 1R125])

(a) EfU—rHoJEZzERNEEAE RERALIEZEY, BBATFEMSTENE

b) EE—HoERERNEEAZE, BRATHAADR 7 XMBMMLAZIEZEL, (H 1984
F5 48 585 4 1RI2E])

(BA) RaZEmORERESNRAREEXEREARMTE, SHOWLTRRIESLIPRFERENE,
AISHoIZ A TR IE —

(a) BMESLCEETA@EIER, TfU—7Ahel e EEREE R AR IEZE4), ERATEMNA
BINE
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(o) (EU—HolEAERNEREA 2%, BISZEENBMEAATEHSBIMRIEZE4), B@ANE
AEFVRT7 R, (B 1984 F5 48 585 4 1%15%H)

(4) mAfFRmM=, B (month)fsM LA ILEFBS BN Z HiEERt, HERMIE 2B (REMIE
AMmE), ZEMERME—BRAI—BAGRN KRB, MTERMIEER—H, skin3&dhi@ins
EREMAEZES—ERMRE—H, BIZTERMNKE—BAGRE—REIRE,

s.7., EO URIBMELILSHAMIBER
) MEOA), (IB)ROCFMS, TE (wages)BiEfBEM —ELATHFTHIRIE —

) BEMERHZER. FER KEH. HERE. BRESXER (B 2014 F5 21 555 4 17I25])
) BEEEERE FHEXAIERER

) EERNERETRETFNEZIEL ;

) BEREHRATIFENDMMREHNBE F mMiRIE (REMBIRA) (55 282 F)%E 101
ZBETEMBER., (R 2007 F£5 7 555 3I1ERE)

(5

SR
0
el
IB)
L

(1A) BR5 15 B B3 EHBBREIN ——
(a) NLARIESE 6 1R42 ILRBES A FRABIEEA—RIUHSKERAEMNNEARY, BESAINET—7H
MEIEf 4 A — S EZARRNBER AN G EE LTEMBESEL T IIFEBENRIE BloJ#EEL
%Lﬂﬁﬁﬁ%iﬁaﬁ—m—

) EERZERRUISAIN—HETFHARIESLNBAMMBEIGEX0BHA) Z sk 12 & A HARS A P Bk EY
MI 55 H T 950%E ; 5k
(i) NEEEEBBINBBZAIZENBRARE —EREN 12 @AM Bl EEZERE IR
%wwmz 5K EHT9EE 5 5

) FNLIRIEE 6 1R2 ILRBALAIFIFEMBIAEAA—RUAABNUNEE, RZENINEAT—FNEE
ﬁ%ﬂﬁ—%%%%ﬁ%%UTﬂ RREFNTSMIFRIE, BolE/B4s FRANMmEEAEE1IEZEL ——
() EEEZE@INB I Z AR 12 @B BRI A FRERENE TEN S A F19578%8 ; 5%
(i) MNEETEEEE ﬂE%meﬁFﬁ%ﬁi E25En 12 @R KHEARS Bl E Rz ER B ERIHARI A
FRERENM T EM S A F 197K (8 2007 EF55 7 3556 3 £ 154H)

(1B) EtEEE T2 12 B A REBIEREAB APRENN TEM S H F195EEE A 19 —
() EEEEFTHR —

() MEEEER. FER. KEBR. BRA. BEXFR: (B 2014 F5 21 5558 4 1KIE5])

(i) EfEERZTHEVERE ;

(i) AEMESTFRAMERERETRMETIF L
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(v) BISERATFENARIRE), maltiEERIE (REMEIRGD (5 282 )% 10 RS E[#HE
EmAREME ISR TEMNERE UK

(b) mila)ERIRIMHEAR (T4 EERETIE,

IIARFEREA, (R 2007 F5 7 SEE 3 15184)

(10) ALz, WEEMENFIEHNRERD FEMGHNIENEER E2REEEETIFHEFR
RSN — BN E, BIRIBURZATREREBMATHEREA, (B 2007 F5 7 5KE
3 1R 1B4H)

(1D) BEBFE(AMRMBRE, MREMIEHUZRRENS N EREFMRINM IENSHFIIM
BB R FEIRMBLAIE DT, AIE]2ERERE —EERSRE TN ATZREBNEHEZARN
12 (B HEAR A PR EREXE TE sk (N8 Ef) ) RERE —HERE —TEXBERSEETFEHIA
EEEBANBEZAR 12 E A RE AR T & 85788, (AR 2007 F£5 7 555 3 1R1E5#)

2) EREHNET—T7, FREE 6 IRETE
73, MEAEBD IR S AR IR ZE@EAE
1971 F55 44 5E5 3 {R{2E])

3) (A 2007 F5 7 556 3 1REERR)

(4) mAfFEmsS, BMEREBHEMIEXZERE, TE (wages)—z ——

(a) BAEREIEMERNBR TIFsRMaEZ2EE IHEFEEN 12 BHMAEAME, BILEER 2
(BEAE &) I A E A 19 EE R EF R eiB B4 EE R — RIIBAK Z A 19 TER 20%H) 88
TE#rEN

b) FRiZ(aERMEI, BEFAREBITTIFHM, (R 1997 F£5 74 555 4 1FKE8)

BRR, MRIEM4AE¥TIE AR AFRIEN —5F
mAV BRI L EERIEt B/ RIC]MERG 42 1EE2 54 (H

-
==]
[&i

3.2 LAW TING PONG SECONDARY SCHOOL(Respondent) v. CHEN WAI WAH (Appellant), HCLA
22/2018 , [2019] HKCFI 2236

® This is the appellant’s appeal against the decision .on 24 September 2018 whereby the
appellant was ordered to pay the respondent HK$139,593.20 as payment in lieu of notice
in breach of the employment contract between the appellant and the respondent (“Teacher
Employment Contract”).

® | eave to Appeal was granted by this court on 16 November 2018 on the following grounds:

(1) The PO erred in applying the legal principles related to interpretation of contractual terms

(FHE R EMAZESLAERAERREAN (“Rirst Ground of Appeal”); and

(2) The PO falled to adequately deal with the appellant’s submissions at trial that the term
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relied on by the respondent should be regarded as a penalty clause instead of a liquidated
damages clause (BEHERERANRIE FRAEREFIZEY, FTRABRZMAKERISNRIR, T2
TEHRIBRAE LA BIIMHEIR, MIEEEIEELRE) (“Second Ground of Appeal”).

The material facts of this case are not in dispute:
1. the appellant and the respondent that on 17 July 2017, the respondent gave the following
documents to the appellant: —
(1) The Offer of Appointment as Teacher, Law Ting Pong Secondary School dated 17
July 2017 (“Offer of Appointment”);
(2)  The Conditions of Service for Teachers in Law Ting Pong Secondary School
(“Conditions of Service”); and
(3) The Letter of Acceptance to be completed by the teacher (“Letter of Acceptance”)
2. on 17 July 2017, the appellant signed on the Conditions of Service and Letter of

Acceptance.

The Respondent’s Case

..stemmed from the Letter of Acceptance. In particular, the first and second paragraphs of
the Letter of Acceptance provide that: -

“ | accept the appointment offered in your letter dated 17th July 2017 in accordance with
the attached Conditions of Service for Teachers in Law Ting Pong Secondary School.

| also understand that once | accept this contract, the conditions of the new contract wiill
come to immediate effect e.g. | need to give three months’ notice to terminate my
employment with the school.” (Emphasis supplied)

upon signing the Letter of Acceptance on 17 July 2017, the Teacher Employment Contract
came into immediate effect

as part of the Teacher Employment Contract, the “Termination of Appointment and Period
of Notice” clause (“Termination Clause”) contained in the Conditions of Service should be
applicable. To terminate the Teacher Employment Contract, the appellant could: —

Give the respondent three months’ notice in writing;

Make a payment equal to the amount of three months’ salary in lieu of notice; or

A combination of the notices and an undertaking to pay wages in lieu of notice to satisfy

the three months’ notice period.

By failing to observe the Termination Clause after the commencement of the Teacher
Employment Contract on 17 July 2017, the respondent was entitled to clam the payment
in lieu of notice in the sum of HK$139,593.20.
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The Appellant’s Case

® _the appellant’'s employment would not commence until 1 September 2017.

® _even if the Teacher Employment Contract did come to immediate effect from 17 July 2017
by virtue of paragraph 2 of the Letter of Acceptance, the Termination Clause should be
regarded as a penalty clause and should not be enforceable

® _an estimate made by the appellant of the loss caused by his unavailability to take up the

employment by the respondent would only be HK$16,853.

® The PO was of the view that the Teacher Employment Contract was constituted by reading
together provisions of the Offer of Appointment, the Conditions of Service and the Letter
of Acceptance
B Jumbo King Ltd v Faithful Properties Ltd & Ors [1999] 3 HKLRD 757, 773F-774A, the
PO explained that it could be ascertained from a reasonable person’s perspective that:
(1) By signing the Letter of Acceptance containing a paragraph stating that the Teacher
Employment Contract would come into immediate effect, the appellant should have
understood and have agreed to be bound by such a paragraph; and
(2) As such, there was a consensus between the appellant and respondent that the
Termination Clause would become effective immediately.
® ..the appellant agreed with the principles discussed by the Court of Final Appeal in Jumbo
King Ltd, ..submitted that the PO failed to properly consider, inter alia, the following questions
before applying Jumbo King Ltd to interpret the terms of the Teacher Employment Contract: -
(1) What were the terms of employment offered by the respondent?
(2) What were the terms of offer accepted by the appellant (and leading to the formation
of the Teacher Employment Contract)?
(3) What was the function of the Letter of Acceptance in relation to the Teacher Employment
Contract?

Question 1 = Terms of Employment offered by the Respondent
® The textbook definition of an “offer” was recently adopted by the English Court of Appeal

in JLT Specialty Limited v James Craven [2018] EWCA Civ 2487. When deciding whether

the employer was making an offer through a letter...
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The definition of an offer discussed in JLT Specialty Limited, highlights 2 features of an offer.
(1) There must be an expression of wilingness to contract by the offeror; and

(2) Such a wilingness to contract is subject to specified terms.

Looking at the Offer of Appointment in the present case, the respondent’s wilingness to
contract with appellant was clearly stated in the first paragraph: -

“The Incorporated Management Committee of Law Ting Pong Secondary School (“LTPSS”)
hereby offers you an appointment as a Teacher in the school.”

As to the terms specified in the offer, it was stated in the second paragraph of the Offer
of Appointment that: —

“If you wish to accept this offer of appointment in the above school under the conditions
set out in the attached Conditions of Service for Teachers in Law Ting Pong Secondary
School, please sign both copies of the Letter of Acceptance; and both copies of the
Conditions of Service for teachers in Law Ting Pong Secondary School and return one copy
of each document to me direct or through the Principal. The second copy is for your
retention.” (Emphasis in bold supplied)

It is clear that the offer made by the respondent in relation to the Teacher Employment
Contract was on the terms set out in the Conditions of Service but not the Letter of
Acceptance

To decide whether to accept or decline such an offer, a person would have to read the
Offer of Appointment in conjunction with the Conditions of Service to ascertain what terms
would be agreed between the offeror and the offeree.

..the Conditions of Service, there was no provision in the Conditions of Service specifically
referring to the Letter of Acceptance.

| agree with the appellant’s submission that if it were the wish of the respondent that the
employment under the Teacher Employment Contract should come into immediate effect,
the respondent could have put such a term in the Offer of Appointment or the Conditions
of Service so that the attention of the offeree could be drawn

As correctly submitted by the appellant, the offer made by the respondent in relation to the
Teacher Employment Contract was only subject to terms of the Conditions of Service. In
particular, the period of employment under the Teacher Employment Contract was expressly
stated as: “From 1st September 2017 to 31st August 2018”.

Question 2 — Acceptance of Respondent’s Offer by the Appellant
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It is trite law that an acceptance by the offeree has to “mirror” the offer made by the
offeror. In Day Morris Associates v Voyce and Anor [2003] EWCA Civ 189 at paragraph
35, the English Court of Appeal described an acceptance as follows: —

“A contractual acceptance has to be a final and unqgualified expression of assent to the
terms of the offer.”

Applying this to the present case: -

(1) As held above, any terms purportedly set out in the Letter of Acceptance could not
have formed part of the offer made by the respondent.

(2) What the appellant could (and which he did) accept was an offer with terms subject
to the Conditions of Service only, as proposed by the respondent in the Offer of Appointment.
(3) If the appellant purported to accept the terms stated in the Letter of Acceptance in
addition to the offer made by the respondent in the Offer of Appointment, this could not

have been an acceptance according to the rule discussed in Day Morris Associates, ibid.

Question 3 — Function of the Letter of Acceptance

The function of the Letter of Acceptance can be ascertained from the second paragraph of
the Offer of Appointment set out ..To accept the offer made by the respondent, the
appellant would have to: -

(1) Sign both copies of the Letter of Acceptance; and

(2) Sign both copies of the Conditions of Service.

Therefore, | agree the appellant’s act of signing the Letter of Acceptance was simply to
comply with the prescribed mode of acceptance stated in the Offer of Appointment. It
would be inappropriate to go a step further and to hold that the terms contained in the
Letter of Acceptance constitute part of the offer made by the respondent.

Based on the above analysis, | hold that: —

(1) Any alleged terms stated in the Letter of Acceptance should not be considered to form part

of the Teacher Employment Contract because such terms were not included in the offer made

by the respondent at the outset;

(2) It follows that the acceptance of offer by the appellant, in the manner prescribed by the

Offer of Appointment, could not have included any terms purportedly stated in the Letter of

Acceptance; and

(3) By reading the Offer of Appointment, it is clear that the Letter of Acceptance merely served

as a document to be signed by the appellant to complete the acceptance process, instead of
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adding further terms to the offer made by the respondent.

® Further and in any event, the second paragraph of the Letter of Acceptance merely stated
that “... | need to give three months’ notice to terminate my employment with the school”
(emphasis supplied). Under the Conditions of Service, clearly the “employment” of the
appellant by the respondent did not commence until 1 September 2017

® For the reasons stated above, | am of the view that the appellant’s employment would not
commence until 1 September 2017, and the appellant was not liable to make any payment
in lieu of notice by backing out on 22 August 2017.

Second Ground of Appeal

® |n view of my finding on the First Ground of Appeal, it is not necessary and | do not
propose to discuss or consider the Second Ground of Appeal.

Conclusion

® _adlow the appellant’s appeal. Accordingly, | set aside the order of the PO made on 24
September 2018 and dismiss the respondent’s claim against the appellant
® ..order that the costs of the appeal be paid by the respondent to the appellant, such costs

are to be taxed if not agreed.
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4. BEHTHARAddendumIHFHES : ERESHELENR, EXHE
EBFIIESHABHE(Addendum)ZEE BN ?

FaREZERF - FiEEE (WU KIT MAN) Clamant v BERVEEZEMRBR A S Respondent
(DRAGONWAY GROUP HOLDINGS LIMITED), CACV 170/2017 [2018] HKCA 107, fE£:%2ZEf|%
ﬁz;iﬁﬁﬁﬁ{%AZ’EﬂZé ERASRI%S T T 7E 82 S HK$1,500,000 & HK$300,000, RE 21
WEFME HEEBXEHTEECRIEHAHESE HKE300,000 HiEE, BE LFEISHFER
=AM iR ﬁ“ﬁ HENRE, EE LR LERE, FIELREMNEEBNM ?

4.1 Elements of contract

a) Offer
® An offer must be communicated before it can be accepted
® An offer of employment will usually be made in writing following an interview
® Subseguent negotiation on terms may be followed by a revised written offer
® Offer many be conditional: may be subject to conditions: the passing of a medical
examination, the conduct of reference checks, granting of a work visa
b) Acceptance
® An offer may be accepted at any time before it lapses or before it is withdrawn by
the employer
® Acceptance of offer must be in accordance with the terms of the offer
¢) Considerations
® |n a contract of employment consideration from the employer wil be in the form of
payment of wages and provision of benefits to employee
® An employee’s consideration will be provision of labour or personal services
® In Lui Lin Kam v Nice Creation Development Ltd CA case, Justice Tang JA at para
30 quote Sir Christopher Slade in Clark v Oxfordshire Health Authority,
“There must be a wage or other remuneration. Otherwise there wil be no
consideration, and without consideration no contract of any kind. The servant must be
obliged to provide his own work and skil” There must, in my judgment, be an

irreducible minimum of obligation on each side to create a contract of service....”
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42 B2 (WU KIT MAN) Clamant v BERIEBEILIRBME/LAS Respondent

(DRAGONWAY GROUP HOLDINGS LIMITED), CACV 170/2017 [2018] HKCA 107

® This is an appeal from the judgment of Au-Yeung J in HCLA 15 of 2016 on 2 June 2017.
By that judgment, the learned judge allowed an appeal from the Labour Tribunal in LBTC
459 of 2016. By an award made on 24 June 2016, the PO of the Tribunal found in favour
of the Claimant in respect of (amongst other claims) a clam of $350,000 for bonus

® The contract of employment (in the form of a Letter of Appointment) was made on 12
May 2015. There was no provision for such bonus in that Letter of Appointment though
there is a provision for discretionary bonus payable in January “provided that [the Claimant
is] still employed by the [Respondent] on the payment date and that [she has] not tendered
[her] resignation before the payment date”. The amount and payment of that discretionary
bonus Is at the discretion of the Respondent to be determined by the Respondent’s and
her performance (see Clause 5.2)

® On 19 October 2015, the Respondent issued an addendum to the Letter of Appointment
[“the Addendum”] and it provides as follows:

“ The Company and Wu Kit Man, Athena hereby agree to record certain amendments to the

terms and conditions of the previously executed Letter of Appointment dated 12 May 2015

("Letter of Appointment”) which have taken effect from 15 October 2015 (“Effective Date”):

1. A cash bonus of HKD1,500,000 will be offered to you as soon as possible after completion

of the IPO of the Company or its holding company on or before 31 December 2016. If the

Company or its holding company ceased the listing plan or you leave the Company for whatever

reason before 31 December 2016, a cash bonus:- of HKD350,000 will be offered to you within

10 days after the cessation or termination and in any event no later than 31 December 2016. If

you leave the Company by your own reason, you- wil hand over your listing work to the

Company.

Save as the above, all other terms and conditions of the Letter of Appointment remain in full

force and effect.

Please signify your agreement and confirmation of the above terms and conditions by signing

and returning to us this letter no later than 19 October 2015.”

® The employment of the Claimant was terminated by the Respondent on 21 December 2015

® The PO held that the Addendum was valid and binding and thus made the award in favour

of the Claimant
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On appeal, Au-Yeung J reversed the decision of the PO on the basis that the Addendum
was not supported by consideration. Though lack of consideration was not specifically raised
by the Respondent before the PO (there was no legal representation in the Labour Tribunal),
the judge took the view that the PO should consider the question (as part of his duty to
inquire[1] under Section 20(3) of the Labour Tribunal Ordinance) since the Respondent alleged
that the director concerned was pressurized into signing Addendum, thereby questioning the
legal validity of the same[2].
From that judgment, the Claimant sought leave to appeal on the following grounds on the
basis that they involve a point of law of general public importance:
“MIERIEREEEELBUANMS, RAEER 2016 £ 6 A 2 HMFIEZME 26 BRigd
MERTTE R MAMEL FERZ TIREDAIRIRMY ML THERSHAPFABIRIIKE RFRH
ERT X HEEHRZ T HBF], RECIRNNRE) &% 27 REEY ZIETREARZEZHRE (mere
nudum pactum), AR LIRBMNL, ERE—(EFERNERSR  BITENREMNEEILAFEE
HEATERNBERNSNNE TR TEERSASEBERIETEER IEFRS5] (oractical
benefits)(& Willams v Roffey Bros & Nicholls (Contractors) Ltd [1991] 1 QB 1, 11B-15H),
2. EMTEUTHARBSREZ TR EZRRE -
1) METREEAMS, EEITAREBITIRFERITRENERESNTHRENESR, EREAR
AEEEMERA TR FENEREL (LABUSIME TARFEINTEASINE S NBNSHRIE
ey, SNREBFEESRTER MEEFTEEEMNERZELE
. BERBKRPER IEMEE (practical benefits)(B Wiliams v Roffey Bros & Nicholls
(Contractors) Ltd [1991] 1 QB 1, 11B-15H; GEC Plessey Telecommunications [1993] IRLR
383, ZE 118-119E%);
i. EEZENETEREATTLELMMEFR (Chong Cheng Lin Courtney v Cathay Pacific Airways
Ltd [2011] 1 HKLRD 10, % 48-56 k%) ?
At the conclusion of the hearing of this appeal, we allowed the appeal and set aside the
order of the judge. We further remitted the question of consideration supporting the
Addendum to the Tribunal for retrial and determination. We also ordered each party to bear
her or its own costs in the appeal before us and the costs of the appeal before the judge
The judge had considered if the case should be remitted back to the Tribunal and decided
it served no useful purpose: see paragraph 45 of the judgment. However, she came to
that view without considering the points now raised. Even if the point of law relied upon
by Mr Wong is a good one, we are handicapped in the assessment of whether the
Respondent had obtained a real benefit or obviated a disbenefit in practice in making the
Addendum. In an appeal from a decision of the Court of First Instance in a Labour Tribunal

appeal, it is not the function of the Court of Appeal to undertake the task of evaluation of
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facts, particularly when we cannot be sure if all the facts have been properly canvassed
before the Tribunal had the relevant issues been brought to the attention of the PO.
Turning now to the point of law relied upon by Mr Wong, counsel submitted that in the
context of employment, the non—exercise of an employee of the right to terminate the
contract of employment could be good consideration for variation of the terms of
employment notwithstanding that it can be said that thereafter the employee was only
performing the same obligation under the pre—existing contract

Counsel derived such proposition from Lee v GEC Plessey Telecommunications [1993] IRLR
383 and Chong Cheng Lin Courtney v Cathay Pacific Airways Ltd [2011] 1 HKLRD 10,
which In turn were based upon the development of the law on consideration in Willams v
Roffey Brothers & Nicholls (Contractors) Ltd [1991] 1 QB 1.

The principle of law one can derive from the judgment of Glidewell LJ in Wiliams v Roffey
Brothers & Nicholls (Contractors) Ltd, supra, at p.15H to16A was set out by His Lordship in
these propositions,

“ .. the present state of the law on this subject can be expressed in the following
proposition: (i) if A has entered into a contract with B to do work for, or to supply goods
or services to, B in return for payment by B; and (i) at some stage before A has completely
performed his obligations under the contract B has reason to doubt whether A wil, or will
be able to, complete his side of the bargain; and (i) B thereupon promises A an additional
payment in return for A’s promise to perform his contractual obligations on time; and (iv)
as a result of giving his promise, B obtains in practice a benefit, or obviates a disbenefit;
and (v) B’s promise is not given as a result of economic duress or fraud on the part of A;
then (vi) the benefit to B is capable of being consideration for B’s promise, so that the
promise will be legally binding.”

Russell LJ gave a judgment to the like effect at p.19D to E,

“ A gratuitous promise, pure and simple, remains unenforceable unless given under seal. But
where, as in this case, a party undertakes to make a payment because by so doing it wil
gain an advantage arising out of the continuing relationship with the promisee the new
bargain will not fal for want of consideration.”

Hence, whilst we can accept in many instances one can take it as a starting point that an
employee may give consideration for a variation of terms of employment in his favour by
continuing with the employment, the court must still have regard to the overall circumstances
of the case to see if it is justified in drawing the conclusion that the continuance in
employment did provide a real benefit to the employer which can provide consideration for

the variation
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On the facts of the present case, there are matters which should be more thoroughly
investigated. The Addendum was executed in October 2015 and the Claimant’s employment
was terminated in December 2015. According to the witness for the Respondent, the work
for procuring the listing of the Respondent had run into difficulties in October 2015 and it
was found out that the Claimant was not familiar with listing work. She also said the
company was dissatisfied with the job performance of the Clamant.  Against such
background, the question of consideration is not that straightforward as in those cases relied
upon by Mr Wong

at the same time, we cannot accept the submission of Mr Choy on behalf of the Respondent
that the judge had effectively made a finding that no real benefit could have been enured
to the Respondent at paragraphs 27 to 29 of the judgment. By reason of the lack of
citation of the relevant authorities, the judge did not focus on the issue. Nor do we accept
his submission that the Addendum clearly lacks commercial sense. It very much depends
on the state of affars as between the Clamant and the Respondent (as opposed to the
situation between Ms Lin and Mr Hui) as at the date when the Addendum was executed,
which the PO had not examined closely

For these reasons, we concluded that the matter should be remitted to the Labour Tribunal

for retrial on the question of consideration
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Learning never exhausts the mind

Leonardo Da Vinci
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