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1. Introduction

1.1 Glossary of Chinese Words & Phrases
Alterative holiday HBERH

Annual leave pay SE{EREFAN

Appropriate medical certificate #EE 24 EPE
Building works EETE

Certificate of exemption EAG:EBAZE

Chinese Winter Solstice Festival £ &7
Commissioner EE

Confinement %

Constructive Dismissal ;5128 ELL L GELFEERE)
Continuous Contract EEMHELN

Director =&

Domestic servant FREFEL

End of year payment SE4%0M <

Gratuitous [gruh—-too-i—tuhs] 3EBZ Law: given without receiving any return value.

Gratuity #imi

In lieu [pronounce as “loo”] of (X&

Labour Tribunal LEENE

Leave year BRER=F

Leave to appeal : (EEFEFOJERER) is formal legal language asking for the right to appeal a
judgment or ruling

Licence hRER

Licensee FREA

Lock-out B i

Main nominated sub—contractor ¥ &5 E XA

Maternity leave =R

Minor Employment Claims Adjudication Board  /\ZE#ABMZR{E(PEE

Miscarriage =

Nominated sub-contractor }5ERFE IS

Notional leave pay  RREFREAZTAN

Occupational retrement scheme  EZEIRBKETE
Outworker INEE T

Portion of the end of year payment BN ELRENE
Registered Chinese medicine practitioner Tfg

Registered medical practitioner SIMEs
Relevant day BRIHER

Relevant mandatory provident fund scheme benefit BEIsaHIMEAIESTERS
Relevant occupational retirement scheme benefit BRI E BRI EHETS

Rest day KEH
Severance pay ENE
Sickness allowance &R iEE4
Sickness day miRE
Statutory holiday AERH

MP HR Community



Strike e

Sub-contractor REPEE
Subsidiary B A S
Substituted holiday &R H
Successor EE PN

Summary Dismissal B[l B % &

Tip and service charge /\& & RFSE

Wage period TE=H

ex gratialeks grey—shee-uh] payment(as a favor rather than as a matter of right) 45E2%E
Young person & Apprenticeship Ord (Cap. 47) Regulates employment of YP (14 to 19), s.2
Judiciary

JA Justice of Appeal of the Court of Appeal of the High Court

V-P Vice President

1.2 Statutory Framework of Labour Laws in Hong Kong

Employment Ordinance, Chapter 57

Factories and Industrial Undertakings Ordinance, Chapter 59

(6A REN—MiEME Q) FAMUIELEMREIERNFMARTE, BNEIESE, oJEZiF$500000,

) RO ITELENRTESIBREMNEERTENRTE, BBILFE JESIFKI500000 KEZ 6

ﬂEﬁ)

BiEBEhE (HE) BRASHEARE

http://orientaldaily.on.cc/cnt/news/20170513/00176_032.html

R‘YE_EH%Ii NE—BT AL, Bk (IMEIFEZEZFEG) ORE, WELRRIE, T
WHEBFLERRFISIF =8 TT.

Emplovees Compensation Ordinance, Chapter 282

Occupational Safety and Health Ordinance, Chapter 509

Minimum Wage Ordinance, Chapter 608

Protection of Wages on Insolvency Ord (Cap. 380): (36k/22.k/10.5k)

Contracts of Employment Outside HK Ord (Cap. 78)

Labour Relations Ord (Cap. 55)

Trade Union Ord (Cap. 332)

Apprenticeship Ord.(Cap. 47), FIUO (Cap.59): (YP 14-19)

Labour Tribunal Ordinance (Cap. 25)

Pneumoconiosis and Mesothelioma (Compensation) Ord (Cap. 360)
Occupational Deafness (Compensation) Ord. (Cap. 469)

Sex Discrimination Ordinance (Cap 480)

Disability Discrimination Ordinance (Cap 487)

Family Status Discrimination Ordinance (Cap 527)

Race Discrimination Ordinance (Cap 602)
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1.3 Brief Introduction of Legal System in Hong Kong

The common law

The principles of the common law are to be found in the judgments of the courts, both in Hong
Kong and in other common law jurisdictions around the world. The language in which those
judgments have been delivered over the years is almost exclusively English. There are hundreds
of thousands of reported cases which form the basis of the common law, and it would obviously
be impractical to attempt to translate these into Chinese.

Statute law

In keeping with the Basic Law's provisions on bilingualism, all legislation in Hong Kong is enacted
in both Chinese and English, and both versions are accorded equal status.

Interpretation and General Clauses Ordinance (Cap 1) facilitate the legal interpretation of bilingual
legislation by providing a number of guidelines. The most significant of these is in section 10B
which provides that both texts of a bilingual ordinance are equally authentic and are presumed
to have the same legal meaning. Where the two texts disclose a difference of meaning, the
meaning _which best reconciles the texts, having regard to the object and purposes of the
Ordinance, shall be adopted. This approach is closely in line with Articles 31 and 33 of the Vienna
Convention on the Law of Treaties.

The courts
In July 1995, the Official Languages Ordinance (Cap 5) was amended to enable any court to use
either or both official languages in any proceedings before it as it thinks fit

Starting from December 3, 2018:

Jurisdictional limit Existing limit  Revised limit
General civil jurisdiction of the DC ~ $1 million $3 million
Jurisdiction for land matters of the DC (in terms of the annual rent, rateable value, or the annual
value of the land) $240,000 $320,000
Equity jurisdiction of the DC where the proceedings do not involve or relate to land
$1 million $3 million
Equity jurisdiction of the DC where the proceedings wholly involve or relate to land
$3 million $7 million
Jurisdiction of the SCT $50,000 $75,000

COURT OF FINAL APPEAL

HIGH COURT
The High Court comprises the Court of Appeal and the Court of First Instance.

DISTRICT COURT
e Monetary claims
e Recovery of land, or where the title to an interest in land comes in question

MP HR Community 9



e Employees' Compensation Ordinance (Cap 282), tax recovery clams under the Inland
Revenue Ordinance (Cap 112) and distress for rent under the Landlord and Tenant
(Consolidation) Ordinance (Cap 7). Matrimonial causes and adoption applications must also
be commenced in the District Court (the court which handles these types of cases is
known as the Family Court)

e In its criminal jurisdiction, the court may try the more serious cases with the exception of
a few very serious offences such as murder, manslaughter and rape. The maximum term
of imprisonment It can impose is seven years.

MAGISTRATES' COURTS

e Magistrates exercise a criminal jurisdiction, which covers a wide range of indictable and
summary offences. Their powers of punishment are generally restricted to a maximum of
two years' imprisonment, or a fine of $100,000, but in respect of certain offences their
powers are greater.

e Appeals are brought from a magistrate to a judge of the Court of First Instance.

e Special magistrates may be qualified lawyers or persons with substantial experience in the
legal field. They deal with cases of a more routine nature, such as hawking and minor
traffic cases. In general, they have no power of imprisonment and can only impose a
maximum fine of $50,000.

News: U ERENIRIAE KEERRFEN ESCC 4190/2015

2016/07/21 |BEBWE: REFT_RUZFETREERBENIRBFEIERE, ARSFHRIE-IESHBZFLK
58, HPMBMSHR/N\BNLHERXEEARREN, BIIN=RBMSAIEEBEREMERIEL,
EHREIERT T, RERSESBRIGRMN, BfBRBNAFAL BXBERIDASHESKIEIN
18 E k& B — (B3R A,

LhEWRE FEEEHESMR (VE) BEMERE (+)\5). BENESE (+15R). HEEEE
MMElfm (Z+05R) . BESFEERBERLE (TR RECKESLEBERE (Z+I5M). &
HE, MElfm. BEEF=ANERIE, ROEHHFNRE, ERBHETE,

CORONER'S COURT

JUVENILE COURT

The Juvenile Court has jurisdiction to hear charges against children (aged under 14) and young
persons (aged between 14 and 16) for any offence other than homicide. Children under the age
of 10 are deemed not to have reached the age of criminal responsibility and accordingly no court,
including the Juvenile Court, has jurisdiction over cases involving such young people. However,
the Juvenile Court does have power to deal with care and protection cases involving young
people aged up to 18.

TRIBUNAL

LANDS TRIBUNAL
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LABOUR TRIBUNAL

e The Labour Tribunal provides a quick, inexpensive and informal method of settling disputes
between employees and employers

e No legal representation is allowed

e |t deals with clams arising from the alleged breach of a term of a contract of employment,
for wages In lieu of notice of termination of service, arrears of wages, statutory holiday
pay, annual leave pay, sickness allowance, maternity leave pay, bonus, double pay,
severance pay, long service payments and so on.

SMALL CLAIMS TRIBUNAL

The Small Claims Tribunal hears minor monetary claims involving amounts not exceeding $50,000.
The hearing is informal, and no legal representation is allowed.

Obscene Articles Tribunal

Administrative tribunals and boards

ADMINISTRATIVE APPEALS BOARD

The Administrative Appeals Board Ordinance (Cap 442) came into force in 1994 providing for
the establishment of an Administrative Appeals Board.

MARKET MISCONDUCT TRIBUNAL

The Market Misconduct Tribunal was established under the Securities and Futures Ordinance (Cap
571) which came into force on 1 April 2003. The Market Misconduct Tribunal replaced the Insider
Dealing Tribunal on the same day, subject to certain transitional arrangements.

SECURITIES AND FUTURES APPEALS TRIBUNAL

The Tribunal is a full-time review body which was established under the Securities and Futures
Ordinance (Cap 571) on 1 April 2003.

Tnal Court & Appelate Court
Trial of Facts vs Trial of Law

Question: Could we deduct late charges from staff?

® 535 of Cap 25, on an appeal ..the Court of First Instance has no power to receive further
evidence.

1.3. 1Trial of Labour Disputes in Hong Kong

1.3.2 Costs of Litigation in HK
http: //orientaldaily.on.cc/cnt/news/20170520/00176_030.html

1.3.3 Litigation time in HK
http: //orientaldaily.on.cc/cnt/news/20170520/00176 042 .html

Please draw:

[P HR Community 11


http://orientaldaily.on.cc/cnt/news/20170520/00176_030.html
http://orientaldaily.on.cc/cnt/news/20170520/00176_042.html

2. lBE %N 1ERAR (B {EI= B Wages Related Ordinances

2.1 Concise Guide to Payment of Wages in Hong Kong

2.1.1 Statistics

a)

Conviction Records

https://www.labour.gov.hk/eng/erb/pd.htm

Refer to Statistics Folder

b)

c

2018

the LD secured 513 convicted summonses for wage offences and

161 convicted summonses for defaults of awards made by the Labour Tribunal (LT) or
the Minor Employment Claims Adjudication Board (MECAB).

Four company directors were sentenced to imprisonment for these offences, and another

four company directors/responsible officers were ordered to perform community service.
2012 :

EM]EA

BIEMEETEFRFFELITRERELEMNEES 713k
- ERFMEESFENEELE 525 K
- —BEFREREXIEMWHIEZER
- FEMBEFRERIFRITHEIEHERES
E-BRrIRESEARRFMIKIIFL 32 8T
‘“/f#fﬁi"ﬁé"%ﬁf St/ BB N F IE 1P R B BB A 1B
- BHEZEMEZRD, B 75 FHEFHRBEFREMII, EbP—RBEETHFCERES

REXRFIFIEEL ZEE BB ZERE

- HiB¥E2 976 FH:EE
- HEIE3 374 FHHiE, BWFIEGA400 B, MIEXESHEENEERA D28 & T
(Annual Report 2012 Labour Dept)

2.1.2 Overview

EO regulates & attention must be paid to:
o Conditions of payment of wages
o Other contractual benefits: end—-of-year payments
o The manner and form of payment of wages
EO also sets parameters:
o Within which an employer could lawfully make deductions
Complex, structured schemes are used nowadays: different components but not all of
them are regarded as wages
Reason for EO to define “Wages” : it forms the base for computation of employee’s
statutory benefits and entitlements
Some components fall within and some do fall outside wage definition
Non-wage components could substantially affect employee’s compensation, esp., for
wrongful dismissal
Also affect accrued unused days of annual leave, thus affect amount of payment in lieu
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of unused days’ annual leave substantially
2.2 Wages Definition, Deductions TEE& LEMX 1. NiFITERA

2.2.1 Definition of Wages & excluded payments

® Definition of Wages is very board: can potentially include any forms of payment

® \Wages do not merely represent a component of an employee’s remuneration

® \Wages are the basis of calculation of employee’s statutory benefits & entitlements: holiday
pay, annual leave pay, end—of-year payment, maternity leave, severance, long service payment,
sickness allowance

® s2(1) EO, "wages" (IE) subject to subsections (2) and (3), means all remuneration, earnings,
allowances including traveling allowances and attendance allowances, attendance bonus,
commission, overtime pay, tips and service charges, however designated or calculated, capable
of being expressed in terms of money, payable to an employee in respect of work done or
to be done under his contract of employment, but does not include- (Amended 48 of 1984
s. 2; 76 of 1985 s. 2; 74 of 1997 s. 3)
(a) the value of any accommodation, education, food, fuel, light, medical care or water
provided by the employer; < >(s.28(1)) (*Question: How about a liquor, cash—-sweep ticket
as wages to employee? s.28(2))
(b) any contribution paid by the employer on his own account to any retirement scheme;
(Amended 41 of 1990 s. 2)
(c) any commission which is of a gratuitous nature or which is payable only at the discretion
of the employer; (Replaced 74 of 1997 s. 3)
(ca) any attendance allowance or attendance bonus which is of a gratuitous nature or which
is payable only at the discretion of the employer; (Added 74 of 1997 s. 3)
(cb) any travelling allowance which is of a non-recurrent nature; (Added 74 of 1997 s. 3)
(cc) any travelling allowance payable to the employee to defray actual expenses incurred by
him by the nature of his employment; (Added 74 of 1997 s. 3)
(cd) the value of any traveling concession; (Added 74 of 1997 s. 3)
(d) any sum payable to the employee to defray special expenses incurred by him by the
nature of his employment;
(da) any end of year payment, or any proportion thereof, which is payable under Part lIA;
(Added 48 of 1984 s. 2)
(e) any gratuity payable on completion or termination of a contract of employment; or
(f) any annual bonus, or any proportion thereof, which is of a gratuitous nature or which is
payable only at the discretion of the employer;

E7=BiE T EZ KN 4%

http://orientaldaily.on.cc/cnt/news/20170303/00176_062.htmlhttp : //orientaldaily.on.cc/cnt/news/

20170303/00176_062.html

¢ TECHAERHERIEERE, BEERNFED ZH

o R NSIRAMAETENILREL, SEKASEHMGAERZE

® FEKFEMRITEREI —NENZWE, TRETASEFELSLE FEXETE TN
EZBLGETE R E BBAETFBIE T/ /S, INPDRBLENEESTE, EMsEmi TIER D
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5, Z@&8/NH2RE—B—+, ISERERMNGAERE

2.2.2 Detall examination of Payments excluded from Wages

Case Shared by previous Candidates-

RANBERIRBEEMAT ASRFBIAE, +5F, +AFFULFERS, BHPHBETEAS
annual dinner EXEEASIET, BIEEZRIBEIMZE.

BPSER MM T +EMRBSBE annual dinner FiE performance issue #% terminate. FFIE &0
ABEIRISZ AT AL T,

BLERHEZ, ARASHENER FEtEEASBETEMEFRLATFEREE —MM T AFtHE annual
dinner FIEE Z[ESE, AOMWIRETRE, ZEBLRMIIERA,

KPS BEREEAENIBEEE layoff #), HR BT annual dinner 1&AU 4O REXVE RS,

o] IR HR MARBLEREFIMMIESE EAHEMFFIRESER layoff, MIRTERE termination, case
RE, FrlAtt R EEEER,

A HR MIZ Q) EREFISIRNS ? RIS ASE ASNE ?

Reply:

1. £ hEFERZ 2 gratuitous;

23 £ EHE AR 2 payment;
SHEMEERMEE LFMAMTHN TR BRBRZEIE ;

AERULE, ETRHERFESHEEMAIRM, FAIAREHS |

ek ;

b.ETERAREE YRR ZAIE TEHREEEAN ? HIBEFE
CIRGEFZMHNEAZRLE T ZRHUE RPN EmEE S FAHENEE

a) s.2(1) EO, "wages” (a) the value of any accormmmodation, education, food, fuel, light, medical
care or water provided by the employer
® such benefits are not regarded as wages since they are provided by employer in kind
® f they are not provided in kind but in cash, such payment will be treated as wages:

CASTRO EVELYN DIMALANTA v WONG CHOI WAH, HCLA 9/2002 - food allowance in
wrongful dismissal; Law Ngan v Ng Kai Hau — assessment of damages in Pl cases

® F[ood allowance in lieu of provision of free food to a domestic helper, the food allowance
shall become part of the foreign helper’'s wages

b) s.2(1) EO, “wages” (b) any contribution paid by the employer on his own account to any

retirement scheme, (Amended 41 of 1990 s. 2)

® FEvery employer is required to enroll its employees in a recognized retirement scheme
s.7 of MPF Schemes Ord: Employer to arrange for employees to become scheme
members, etc.Version Date: 25/04/2013
Every employer of a relevant employee must take all practicable steps to ensure that the
employee becomes a member of a registered scheme within the permitted period after
the relevant time.

® Contribution by employer is not a part of wages, but contribution by an employee is
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considered as the employee’s wages

¢) ..(c) any commission which is of a gratuitous nature or which is payable only at the discretion
of the employer; (Replaced 74 of 1997 s. 3)
® \\Nhether the commission is contractual or gratuitous, the court wil decide all the
circumstantial facts

d) ..(ca) any attendance allowance or attendance bonus which is of a gratuitous nature or
which Iis payable only at the discretion of the employer; (Added 74 of 1997 s. 3)
® Court will consider circumstances under which the attendance allowance is paid
® |f it is of a fixed sum and is payable upon an employee’s full attendance, employer will
not have any right not to pay => part of wages: Chow Wai Yee v Fong’s National
Engineering Co Ltd

e) .. (cb) any traveling allowance which is of a non-recurrent nature; (Added 74 of 1997 s. 3)
® Non-recurrent travelling allowance fall outside wages definition
® One-off travelling allowances

f) ..(cc) any traveling allowance payable to the employee to defray actual expenses incurred
by him by the nature of his employment; (Added 74 of 1997 s. 3)
® |f travel expenses are reimbursed
® |f the travel allowance is not to defray actual expenses but due to the nature of
employee’s work, such travel allowance forms a part of wages
® Travel allowance between workplace and place of residence generally forms part of wages

g) ..(cd) the value of any travelling concession (F1a3iE+5EAIEE, (Added 74 of 1997 s. 3)
Free transportation by paying to transportation service provider directly

Free arr tickets

Staff free or discount air tickets offered by airline in common practice

But not for travel benefits like passage allowance or air baggage allowance: Nkasu v City
University of HK [2000], “City U contended that passage and air baggage allowance were
mere travelling concessions. This was rejected by the court”

h) ..(d) any sum payable to the employee to defray special expenses incurred by him by the

nature of his employment;
Kwan v Cathay, FACV5/2012

® ~4000 employees

® FACV5/2012 para 49, “ The Labour Tribunal held that LDA, GDA and DFSC should be
included but that OA should be excluded. Cathay appealed to the High Court against the
inclusion of LDA, GDA and DFSC. Ms Kwan, Ms Wu and Ms Ho cross—appealed against
the exclusion of OA. Both courts below held that OA should not be included. And there
IS no appeal to this Court against such exclusion. As far as LDA, GDA and DFSC are
concerned, Stone J held that they should be excluded but the Court of Appeal held that
they should be included. Cathay appeals to this Court against such inclusion. Hence the
first question, namely whether LDA, GDA and DFSC should be included.”
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® HC and CA held the view that OA fell within the statutory exception and did not form
part of the cabin attendants’ wages. The court further held that even if the payments
were pre—determined and non-accountable fixed monthly payments, they could constitute
reimbursement of expenses.

/) .(da) any end of year payment, or any proportion thereof, which is payable under Part lIA;
(Added 48 of 1984 s. 2)

J) -.(€) any gratuity payable on completion or termination of a contract of employment
- Or ex gratia[eks grey—shee—uh] payment(as a favor rather than as a matter of right: 452
%) upon termination of employment

k) ..(f) any annual bonus, or any proportion thereof, which Is of a gratuitous nature or which is
payable only at the discretion of the employer
- In other words, an annual payment does not recognized as end—of-year payment and it
Is gratuitous, it does not fall in the definition of wage

2.2.3 Judicial determination of Wages
- In case of disputes, courts will be called upon to determine the nature of different items
of remuneration and decide which fall within the statutory definition of wages
a) Attendance allowance/bonus & Implied term to pay attendance bonus
- s.2(1) "wages" (L&) subject to subsections (2) and (3), means all remuneration, earnings,
allowances including travelling allowances and attendance allowances, attendance bonus, ...
- Courts have been upholding this in a number of cases:

WONG YIN FONG AND 97 OTHERS v ISS Hong Kong Services Limited

para 81. The written employment contracts did not provide for attendance bonus. It is common
ground that the D had been paying attendance bonus since 1979 and the practice had always
been that such bonus would be paid each month if the worker had not been absent from work,
including absent on account of taking annual leave. The Ps contended that the D should not
withhold attendance bonus on account of a worker taking annual leave.

para 82. The Presiding Officer held in Paragraph 39 of his judgment that as attendance bonus
was not one of the benefit specified by the Employment Ordinance, it was up to an employer
to decide whether it should be paid and the terms under which it would be paid.

para 83. Although the law does not stipulate that an employer must pay attendance bonus to
his employee, it does not mean that attendance bonus could not be part of the wages. Under
Section 2(1) of the Employment Ordinance, the definition of “wages” includes attendance bonus
but excludes attendance bonus which is of a gratuitous nature or which is payable only at the
discretion of the employer.

para 84. There have been cases where attendance bonus was held to be part of the wages,
see Wong Ping Kong v Tai Hing Cotton Mill [1994] 2 HKLR 107, New Bright Industrial Co Ltd
v Wong Sau Chi [1995] 2 HKC 357, Chow Wai Yee v Fong’s National Engineering Co Ltd
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[1996] 1 HKC 649; WongShun v General Security (HK) Ltd HCME 4 of 2002, 11 April 2003.

The question is whether the attendance bonus was given in respect of work done under the

contract of employment and not of a gratuitous nature or payable only at the discretion of the

employer.

b) Commission

s.2(1) "wages" (L&) subject to subsections (2) and (3), means all remuneration, earnings,
allowances including ..., commission, ... payable to an employee in respect of work done
or to be done under his contract of employment, but does not include— (c) any commission
which is of a gratuitous nature or which is payable only at the discretion of the employer;
(Replaced 74 of 1997 s. 3)

Before EAO 2007, CFA held that commission payments which were not capable of being
determined on a dailly basis should not be included in the definition of “wages”. This
decision was subjected to severe criticism. It faled to reflect the legislative intent of the
EO. Labour Dept put forth a proposal to change EO. EAO 2007 is now including
contractual commissions for the purposes of calculating all statutory benefits.

Lisbeth Enterprises Limited v Mandy Luk [2006] 9 HKCFAR 131 (The Philo Wain Case)

REERAME 'a0HE) REEAANRBFMEERFMIGEELEEZAR: BRAERS
AEENEEP O IREARE, PRAREESHNESSHER 5600 THE:H URERZ
TR ERHERE.,

fZ5TRIH) ClEBIRAD % 41 K 4C IFRE, BEFMAFRFMNESBIEAE
REFRRA, T8 —#RERAEEZARNAAENGNREE (HEBESHAR), B
ABEER 25t REHERES, EIL BERAKREMIIEFZEIMNDIEE R B 2B K S BREr i,

Employment (Amendment) Ordinance 2007

It was gazetted on 14 May 2007 and became effective on 13 July 2007 (except section
16 in relation to the requirement to keep wage and employment records, which became
effective on 13 January 2008).

There are some changes made to the Amendment Ordinance regarding the calculation of
the dailly/monthly average wages earned by an employee in determining his statutory
entitlements. It is now expressly set out that in calculating the dailly/monthly average
wages during the period of 12 months or the shorter period:(a) any period therein for
which the employee was not paid his wages or full wages by reason of (i) any maternity
leave, rest day, sickness day, holiday or annual leave taken by the employee; (i) any leave
taken by the employee with the agreement of his employer; (i) his not being provided
by his employer with work on any normal working day; or (iv) his absence from work
due to temporary incapacity for which compensation is payable under the Employees'
Compensation Ordinance; and (b) any wages paid to him for the period referred to in
paragraph (a), are to be disregarded.

In addition, if for any reason it is impracticable to calculate the dailly/monthly average
wages earned by an employee in the manner provided for in the Amendment Ordinance,
the amount may be calculated by reference to the wages earned by a person who was
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employed at the same work by the same employer during the period of 12 months, or if
there is no such person, by a person who was employed in the same trade or occupation
and at the same work in the same district during the period of 12 months immediately
before the specified date.

¢) Tips and Service charges (/\ERRHE)

Lam

Definition in EO
s.2(1) "tips and service charges" (/N&EHRFEE) in relation to wages, means sums of
money received, directly or indirectly, by an employee in the course of and in connection
with his employment which are—
(a) paid or derived from payments made by persons other than the employer; and
(b) recognized by the employer as part of the employee's wages; (Added 48 of 1984
s. 2)
"wages" (T &) subject to subsections (2) and (3), means all remuneration, earnings, ... tips
and service charges, however designated or calculated, capable of being expressed in
terms of money, payable to an employee in respect of work done or to be done under
his contract of employment, but does not include...
It has been established in many cases that Tips & Service charges that are recognized by
employer formed part of wages of employee

Pik Shan v Hong Kong Wing On Travel Service Ltd

Court of Final Appeal affirmed “Tips” Earned by Tour Guides be included in Calculating

Annual Leave Pay and Holiday Pay

The P was a counter sales/escort of Wing On Travel between April 1997 and February

2003 earning a basic salary of HK$2,000 per month

If the P led tours, after deducting the “head tax” payable to Wing On Travel, she was

entitled to the net balance of the service tips paid by patrons.

The P’s total income reported to the Inland Revenue Department by Wing On Travel was

also inclusive of the tips.

The CA affirmed the judgment of the Court of First Instance that Wing On Travel did

recognize that tips would form part of the tour guide’s wages. Under the contract of

employment, it was part of the duties of the P to lead tours and she was not given an

option to decline to do so. Tour guides were only paid subsistence level salaries. |t was

recognized that they would receive tips from tour patrons and that they could not refuse

to accept tips.

After losing the appeal at CA, Wing On Travel applied for leave to appeal before CFA

and the application was heard on 19 January 20009.

The CFA upheld the lower court’s ruling that “tips” received by the P from package tour

patrons should be considered as part of her wages. The CFA held that the “tips” were

sums of money received directly or indirectly by an employee in the course of and in

connection with her employment which were paid or derived from payments made by

persons other than the employer.

And they were recognized by Wing On Travel as part of the employee’s wages.

The CFA also agreed that there had never been any difficulty in calculating the amount
of such “tips” accruing in respect of each tour guide.
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ad)

Overtime
No laws confer this right for employee
EO s.2(1) "wages" (L&) subject to subsections (2) and (3), means all remuneration, earnings,
allowances including traveling allowances and attendance allowances, attendance bonus,
commission, overtime pay, tips and service charges, ....
However, subsection (2), s.2, EO specifically excludes it from calculation of wages:
No account of overtime pay shall be taken in calculating the wages of an employee for the
purpose of-
(@) any end of year payment under Part IlIA;
(b) any maternity leave pay under Part llI;
(c) any severance payment under Part VA;
(ca) any long service payment under Part VB; (Added 76 of 1985 s. 2)
(d) any sickness allowance under Part VII;
(e) any holiday pay under Part VIII; or
(f) any annual leave pay under Part VIIIA,
Subsection (2) unless the overtime pay is of a constant character or the monthly average

of the overtime pay over a period of 12 months (or if not applicable, such shorter period of

employment) immediately preceding the respective dates specified in subsections (2A) and
(2B) is equivalent to or exceeds 20% of his average monthly wages during the same period.

LEUNG KA LAU V HOSPITAL AUTHORITY, FACVZ2Z, 23/2008

On 15 March 2002, proceedings were brought against the HA by 165 doctors in the
Labour Tribunal which then transferred the claims to the Court of First Instance

The proceedings have been conducted as a representative action in which three of the
Ps, namely, Dr Leung Ka Lau (“Dr Leung”), Dr So Yung Pak (“Dr So”) and Dr Choi Chi
Yee (“Dr Choi”) act as the lead Ps, with the other Ps agreeing to be bound “by any
determinations of law or principle in the lead cases”

The lead Ps are the appellants in FACV No. 22 of 2008 (“the doctors’ appeal”) and the
respondents in FACV No. 23 of 2008, (“the HA’s appeal”)

para 36. It is common ground that the overtime claim depends on the proper construction
of the doctors’ contracts of employment and that the contractual documents consist of
their letters of appointment which incorporate the provisions of the HA’s Human Resources
Policy Manual (“HRPM”) in its 1994 edition, its Human Resources Administration Manual
(“HRAM”) and its rules and regulations promulgated from time to time, including the
Circulars on matters such as the honorarium scheme referred to above

it was held that such statements could not be read in isolation from the rest of the HA
manuals

Even though Overtime is mentioned in contract, it might not be included in wages

New Bright Industrial Co Ltd v Wong Sau Chi, HCLA66/1994:

o Employee’s income comprised of basic and other labels of payments, including, overtime
pay or overtime allowances

o Redundancy: payment in lieu of notice, annual leave pay and severance payments
include overtime?
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o In contracts of employment: official working hours = 8am to 12noon and 1pm to 5pm,
overtime payment will be offered after bpm in weekdays and 1pm on Saturdays

o L/T held that O/T should include

o H/C held found that there was no established pattern of regular O/T hours to justify
inferences of such overtime be by conduct of the parties to adopt it as regular hours

Treatment of Non-recurrent O/T

To determine if payments of non-recurrent O/T exceeds 20% of an employee’s avg
monthly earnings, the employee’s entitlement of statutory benefit should be calculated 12
months preceding the day of the type of employee’s statutory benefit:

s.2 (2) .. unless the overtime pay is of a constant character or the monthly average of
the overtime pay over a period of 12 months (or if not applicable, such shorter period of
employment) immediately preceding the respective dates specified in subsections (2A) and
(2B) is equivalent to or exceeds 20% of his average monthly wages during the same period.
(Added 48 of 1984 s. 2. Amended 74 of 1997 s. 3)

(2A) In the calculation of the monthly average of the overtime pay under subsection (2), the
date specified for the purpose of that subsection is—

(@) in relation to any end of year payment under Part IIA, the expiry date of the payment
period;

(b) In relation to any maternity leave pay under Part lll, the commencement date of maternity
leave;

(c) In relation to any severance payment under Part VA and any long service payment under
Part VB-

(1) subject to subparagraph (i), the relevant date;

(i) where the employee's contract of employment is terminated by payment in lieu of notice
In accordance with section 7/, the date on which the termination takes effect;

(d) In relation to any sickness allowance under Part VII, the first sickness day:

(e) In relation to any holiday pay under Part VI, the first day of the holiday; and

(f) In relation to any annual leave pay under Part VIIIA, the first day of the annual leave.
(Added 74 of 1997 s. 3)

e) Housing Allowance

- s.2(1) "wages" (L&) subject to subsections (2) and (3), means all remuneration, earnings,
allowances including traveling allowances and attendance allowances, attendance bonus,
commission, overtime pay, tips and service charges, however designated or calculated, capable
of being expressed In terms of money, payable to an employee In respect of work done or
to be done under his contract of employment, but does not include— (Amended 48 of
Cap 57 - EMPLOYMENT ORDINANCE 4 1984 s. 2; 76 of 1985 s. 2; 74 of 1997 s. 3)

s.2(1) (a) the value of any accommodation, education, food, fuel, light, medical care or water
provided by the employer....

- EO does not explicitly mentioned that Housing Allowance is a form of wages
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— The value of housing Is regarded as an employee’s wages Iin Judicial determination:

Lau Bun Hay v Mass Transit Railway Corp, HCA1893/1997:

Para 20 — In relation to the housing allowance, Yeung J. in Neckel Nils v. Dual Voltage
Company Ltd., Labour Tribunal Appeal No. 100 of 1996 held that since such allowance is
earned or payable for work done, it fits squarely within the definition of "wages” to be paid
in_lieu of notice termination. The learned judge further held that housing allowance is not
excludable on the basis of being "the value of accommodation provided by the employer.” ...|
have to decide by reference to the fact that the housing allowance due to Mr. Lau is a
reimbursement. ...was not based on whether the housing allowance in that case was a
reimbursement or accountable...l have no doubt that the housing allowance under the
employment contract between the MRTC and Mr. Lau forms part of his salary. By refusing to
pay this part of the salary in lieu of the third month notice, again, the MRTC was in breach
and thereby wrongfully terminated Mr. Lau's employment contract.

2.2.4 Payment of Wages

a) Timing Requirements

Case Shared by previous Candidates-

Question: Staff resigned. She rejected to return office and pick up her final payment. Can she?
According to EO, we need to issue final payment to her within 7 days.

There are couples of replies from other classmates:

Classmate 1: Fxzai&bati®, M ABEEEIESERASE handover, EVEIERT, FXHREZFER, 7
ZiBERE.

Classmate 2: AN, FHEZTEXHFRREBEE, FREEBIFEE

Classmate 3: B[ d, FX{FATZERSE

BERARYEAGI, FIo]LUBRRM ?
My Reply:

1. If you have already notified him/her to return to sign receipt salary and also sign documents
for handover at reason place and reasonable time and he/she does not show up, it would be
fine.

2. Take a close look at the Rules: s.23, EO:

- s.23, EO: Time of payment of wages: Wages shall become due on the expiry of the last
day of the wage period and shall be paid as soon as Is practicable but in any case not later
than 7 days thereafter.

- s. 26 Manner and place of payment of wages: ..(1)wages shall be paid on a working day
directly to an employee in legal tender at his place of employment or ..at any other place
mutually agreed. (2) With the consent of an employee wages may be paid— .(b) into an
account In his name with any bank ...

- s. 63C, EO: Offences relating to time and payment of wages : Any employer who wilifully
and without reasonable excuse contravenes section 23, 24 or 25 commits an offence and is
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liable to a fine of $350000 and to imprisonment for 3 years.

3.

If you have already notify him/her, it would not be regarded as “Willfully” to contravenes.

Also s.26 talks about “with consent of”, it is not a must to pay into his/her bank account.

Statutory requirement

s.23 EO, Time of payment of wages 30/06/1997
Wages shall become due on the expiry of the last day of the wage period and shall be paid as
soon as is practicable but in any case not later than 7 days thereafter

Case:

So, how to define “as soon as is practicable”?

Secretary for Justice v Sing Pao Newspaper Management Ltd, CAAR 2/2007

SPao did not willfully make late payment to employees

It was due to the resignation of the management team which had mislaid accounting
records

Court held that this was not sufficient to constitute reasonable excuse

Statutory presumption of Wage Period

EO s.2(1) "wage period" (LZZEf) means the period in respect of which wages are payable
under a contract of employment or under section 22

Presumption under EO s.22 Wage period 30/06/1997, The wage period in respect of
which wages are payable under a contract of employment shall, until the contrary is
proved, be deemed to be 1 month (calendar month, s.3 of Interpretation and General
Clauses Ordinance (Cap.1))

Payment due to an employee following the termination of employment contract

EO s25 Payment on termination, (1) Subject to section 310, where a contract of
employment is terminated any sum due to the employee shall be paid to him as soon as
Is_practicable and in_any case not later than 7 days after the day of termination. (Amended
440f 1971 s. 4; 67 of 1974 s. 4)

Such payment includes, work done accrued, payment in lieu of notice, unused annual leave,
long service payment, etc...

EO s25(2) The sum referred to in subsection (1) shall be—

(a) the equivalent of the amount earned by the employee for work done over the period
commencing on the expiry of his wage period next preceding the time of termination up
to that time;

(b) the sum (if any) payable under sections 7, 15(2) and 33(4BA); (Amended 57 of 1983
s. 4; 76 of 1985 s. 3; 103 of 1995 s. 7; 7 of 2001 s. 6) : (Payment in lieu of notice)
(ba) any long service payment due to the employee; and (Added 76 of 1985 s. 3.
Amended L.N. 34 of 1990)

(c) any other sum due to the employee in respect of his contract of employment.

If an employee did not give notice of termination, an employer may deduct payment in
lieu of notice from this termination payments
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Completion of Contracts

EO s24 Payment on completion 30/06/1997, Wages of an employee on completion of
his contract of employment and any other sum payable in respect of his contract shall be
due to him on the day of the completion of the contract and shall be paid as soon as is
practicable but in any case not later than 7 days thereafter

How about Employee’s payment in lleu of notice

EO does not specify the time limit for employee to pay to employer

Legislative intent of EQ: Chapter: 57 EMPLOYMENT ORDINANCE Gazette Number Version
Date Long title 30/06/1997, To provide for the protection of the wages of employees,
to regulate general conditions of employment and employment agencies, and for matters
connected therewith. (Amended 5 of 1970 s. 2)

b) How to Pay? (in terms of Manner and Place)

EO s26 Manner and place of payment of wages 30/06/1997

(1) Subject to this Ordinance, wages shall be paid on a working day directly to an employee
in legal tender* at his place of employment or at any office or other place customarily
used by the employer for the purpose of payment of wages or at any other place
mutually agreed.

(2) With the consent of an employee wages may be paid-
(a) by cheque, money order or postal order;
(b) Into an account in his name with any bank within the meaning of section 2 of the
Banking Ordinance (Cap 155); or (Amended 49 of 1995 s. 53)
(c) to his duly appointed agent.
* Legal Tender: s.4 of the Legal Tender Notes Issue Ordinance(Cap.65), all banknotes
issued In Hong Kong shall be legal tender in Hong Kong to any amount

Statutory restrictions on places of payment by EO

s.27 Payment not to be made in certain places 17 of 2006 01/09/2006

Wages, or any sum due to an employee in respect of his contract of employment on the
completion or termination thereof, shall not be paid—

(@) In any place of amusement;

(b) In any place where cash—sweeps, fixed odds betting or pari-mutuel betting is organized
or conducted with the permission or authorization under the Betting Duty Ordinance (Cap
108); (Amended 17 of 2006 s. 23)

(c) In any place where intoxicating liguor or any dangerous drug is sold; or

(d) In any shop or store for the retall sale of merchandise,

except where the employee is employed in such place, shop or store.

¢) Remuneration other than wages

EO s.28 Remuneration other than wages 17 of 2006 01/09/2006

(1) A contract of employment may provide for giving to an employee food, accommodation
or other allowances or privileges in addition to wages as remuneration for his services.
(2) No employer shall give to an employee any intoxicating liguor, dangerous drug, or any
ticket or other substitute for ticket for any cash—sweep, fixed odds betting or pari-mutuel
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betting organized or conducted with the permission or authorization under the Betting Duty
Ordinance (Cap 108) as remuneration for his services. (Amended 17 of 2006 s. 23)

It is an offence and is liable to a fine at level 3: “Section: 63D Minor offences 30/06/1997
(1) Any person who contravenes section 18(2), 26, 27, 28(2), 29, 30, 41AA(4) or (5),
41F(1), 41G, 44, 45, 47(1), 49A or 72A(1) or (2) shall be guilty of an offence.

(2) A person who is guilty of an offence under this section is liable on conviction to a
fine at level 3 *(Appendix). (Added 103 of 1995 s. 22)

d) Crnminal Legal Consequences

Criminal Liability

EO s63C Offences relating to time and payment of wages L.N. 17 of 2006 30/03/2006
Any employer who willfully and without reasonable excuse contravenes section 23, 24 or
25 commits an offence and is liable to a fine of $350000 and to imprisonment for 3
years. (Added 31 of 1992 s. 4. Amended 1 of 2006 s. 3)

So, EO allows the defence of “reasonable excuse”

But “reasonable excuse” is not defined in any statute

So, rely on case law: there are ample amount of case related to factual circumstances
of the case

It means a cause which a reasonable man would regard as an excuse or a consistent
with reasonable standard of conduct

Not include employer’s subjective standard

How about Withholding wages?

How about getting around the statutory prohibition of “failure to pay wages on time”
EO contains no provisions allowing employer to withhold wages. The court might imply
that withholding of wages could not possibly constitute a “reasonable excuse”.

HKSAR v Ching Yeung Develoboment Co Ltd

Withholding employee’s wages because the employee was suspected of committing a
theft

Para 19. Finally, the prosecution submits that, if an employer refuses to pay wages to an
employee because it intends to set off the amount of wages against certain clams that
It may have against the employee, then the “withholding” of wages is tantamount to a
“deduction” of wages, and such deduction is unlawful unless made in accordance with
section 32 of the Employment Ordinance. Therefore, the withholding of wages cannot
possibly constitute a “reasonable excuse” under section 63C.

How about not to include commission (which is only paid after the credit period but this period
exceeds 7 days) in the wages in heu of notice?

ICAP (Hong Kong) Ltd v Elaine Chan: it is not a willful deduction if there is a good reason
for paying the commission at a later date upon receipt

Proceaures of Prosecution of Offences
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- EO s64 Prosecution of offences
(1) No prosecution for an offence under section 31RA(B) or section 63(1) or (3) or 63A(1)
or 63B or 63C shall be commenced without the consent in writing of the Commissioner.

(2) Before the Commissioner gives his consent to prosecute under subsection (1) he shall
hear the person against whom the allegation is made, or give him an opportunity of being
heard.

(3) Subject to subsection (1), a prosecution for any offence under this Ordinance may be
brought in the name of the Commissioner and may be commenced and conducted by any
officer of the Labour Department authorized in that behalf in writing by the Commissioner.

(4) Nothing in this section shall derogate from the powers of the Secretary for Justice in
respect of the prosecution of criminal offences.

Body Incorporate and Director's Liability, Partner's Liability
- A body incorporate cannot be subject to custodial sentence
- s64B Liability of directors, partners, etc.

(1) Where an offence under section 63B or 63C committed by a body corporate is proved
to have been committed with the consent or connivance of, or to be attributable to
any neglect on the part of, any director, manager, secretary or other similar officer of
the body corporate, the director, manager, secretary or other similar officer shall be
guilty of the like offence.

(2) Where an offence under section 63B or 63C committed by a partner in a firm is
proved to have been committed with the consent or connivance of, or to be attributable
to any neglect on the part of, any other partner in the firm or any person concerned
In the management of the firm, that partner or the person concerned in the management
of the firm shall be guilty of the lke offence. (Added 31 of 1992 s. 6)

Mitigating Factors in Sentencing

- Refer to Assignment One

- Case: SECRETARY FOR JUSTICE v SING PAO NEWSPAPER MANAGEMENT LIMITED,
CAAR 2/2007:
o Magistrate imposed fines ranging from HK$200 to HK$500 in respect of each conviction
o SJ applied for review of the sentence
O . Discussions in Assignment One: Chaotic management, Lack of culpability, Short delay

& insubstantial amount, First offender, Financial means of employer, Legal cost

e) Gl Legal Consequences (Liability)

Payment of interests

EO Section: 25A Interest on late payment of wages 30/06/1997
(1) Subject to subsection (3), if any wages or any sum referred to in section 25(2)(a) are not
paid within 7 days from the day on which they become due under sections 23, 24 and 25,
the employer shall pay interest at the rate specified in subsection (2) on the outstanding
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amount of wages or sum from the date on which such wages or sum become due up to
the date of actual payment.

(2) The rate of interest specified for the purpose of subsection (1) shall be the rate fixed by
the Chief Justice by notice in the Gazette under section 50 of the District Court Ordinance
(Cap 330)* .

(3) No interest shall be payable in respect of any period before the commencement* of this
section. (Added 74 of 1997 s. 9)

* Also See Appendix II: Judgment Interest Rate fixed by the Chief Justice pursuant to section
50 of the District Court Ordinance (Cap. 336) are published by notice in the Gazette:
Effective Date Annual Rate

1 April 2009 8.000%

1 January 2009 8.192%

Deemed termination of contract under section /7

EO Section: 10A Deemed termination of contract under section 7 30/06/1997
(1) Without prejudice to the rights of an employee under common law, an employee may
terminate his contract of employment without notice or payment in lieu of notice if any wages
are not paid within one month from the day on which they become due to him under section
23.
(2) Where a contract of employment is terminated under subsection (1), the contract shall be
deemed to be terminated by the employer in accordance with section 7 and the employer
shall be deemed to have agreed to pay to the employee the sum specified in section 7.

f) Failure to settle awards — the Legal consequences

EAO 2010 — Maximum Penalty

- It is now incorporated into Part: IXB of EO, OFFENCE OF EMPLOYER’S FAILURE TO
PAY ANY SUM PAYABLE UNDER AWARD OF LABOUR TRIBUNAL OR MINOR
EMPLOYMENT CLAIMS ADJUDICATION BOARD L.N. 70 of 2010 29/10/2010 (Part IXB
added 9 of 2010 s. 4)

- Section: 43P Offence of employer's faillure to pay any sum payable under award of
tribunal L.N. 70 of 2010 29/10/2010
M f—
(@) an award of a tribunal provides, in whole or in part, for the payment by an employer
of any specified entitlement; and
(b) the employer willfully and without reasonable excuse fails to pay—
() any sum payable under the award (other than a sum to which subparagraph (i) applies)
within 14 days after the date of the award; or
(1) any sum payable under the award that is, by the terms of the award, payable otherwise
than on the date of the award, within 14 days after the date on which the sum is, by
those terms, payable,
the employer commits an offence and is liable on conviction to a fine of $350000 and
to imprisonment for 3 years.
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(2) A reference in subsection (1)(b)(i) or (i) to any sum payable under an award includes—
(a) any part of a sum payable under the award; and
(b) In the case of a sum payable by instalments, any instalment or part of an instaiment.

EAO 2010 - Personal Liability
- Section: 43Q Liability of directors, partners, etc. for offence under section 43P, L.N. 70
of 2010 29/10/2010
(1) Where an offence under section 43P committed by a body corporate is proved to have
been committed with the consent or connivance of, or to be attributable to any neglect on
the part of, any director, manager, secretary or other similar officer of the body corporate,
the director, manager, secretary or other similar officer commits the like offence.
(2) Where an offence under section 43P committed by a partner in a firm is proved to
have been committed with the consent or connivance of, or to be attributable to any neglect
on the part of, any other partner in the firm or any other person concerned in the
management of the firm, the other partner or the other person concerned in the management
of the firm commits the like offence.
(3) An offence under section 43P committed by a body corporate is presumed to have
been committed with the consent or connivance of, or to be attributable to the neglect on
the part of, any director, manager, secretary or other similar officer of the body corporate,
if it is proved that, at the time the offence was committed, the director, manager, secretary
or other similar officer—
(@) was concerned in the management of the body corporate; or
(b) knew or ought to have known that the award of the tribunal in respect of which the
offence was committed had been made against the body corporate.
(4) An offence under section 43P committed by a partner in a firm is presumed to have
been committed with the consent or connivance of, or to be attributable to the neglect on
the part of—
(a) any other partner in the firm, if it is proved that, at the time the offence was committed,
the other partner was concerned in the management of the firm; or
(b) any other partner in the firm or any other person concerned in the management of the
firm, If it is proved that, at the time the offence was committed, the other partner or the
other person knew or ought to have known that the award of the tribunal in respect of
which the offence was committed had been made against the firm.
(5) The presumption under subsection (3) or (4) is_rebutted by a person charged with an
offence under section 43P by virtue of that subsection if—
(a) there is sufficient evidence to raise an issue that the offence was committed without
the person’s consent or connivance and was not attributable to the person’s neglect; and
(b) the contrary is not proved by the prosecution beyond reasonable doubt.
2.2.5 Deduction of Wages
a) Restrictions in General
- EO Section: 32 Restriction on deductions from wages L.N. 199 of 1998 03/04/1998
(1) No deductions shall be made by an employer from the wages of his employee or
from any other sum due to the employee otherwise than in accordance with this Ordinance
- EO s.32(2) permitted cat. of deductions but with limits to each cat.
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If agreed nature of deductions between employer & employee falls outside the permitted
cat., such deductions are unlawful

b) The Permitted Deauctions

Lawful deductions s.32(2) of EO
Only apply to an employee’s wages but do not apply to other employee benefits, e.g.,
end-of-year payments, sickness, maternity allowances, ...
s. 32(2) of EO, the following deductions may be made by an employer from the wages
of his employee—
(a) deductions for absence from work: Provided that....j&{REi2LRiE | BRI2E=5E) (See
below Z£XE ¥ [E#EES 2000)
(b) deductions for damage to or loss of goods, equipment or property belonging to or in
the possession or control of the employer or expressly entrusted to an employee for
custody, or for loss of money for which an employee Iis required to account, where such
damage or loss is directly attributable to his neglect or default: Provided that-......
(c) deductions in respect of meals supplied by the employer at the request of the employee
not exceeding the cost to the employer of such meals including expenses of production
and service;
(d) deduction for accommodation provided by the employer for the employee or his family
made in respect of the period such accommodation has been in the occupation of the
employee or his family;
(e) deductions for the recovery of any advance or over—payment of wages made by the
employer to the employee: Provided that-.....
(f) deductions, with the written consent of an employee, for the recovery of any loan
made by the employer to the employee;
(9) deductions made at the request in writing of the employee in respect of contributions
to be paid by him through the employer for the purpose of any medical benefit scheme,
superannuation scheme, retirement scheme or thrift scheme lawfully established for the
benefit of the employee or his dependents; (Amended 41 of 1990 s. 17)
(h) deductions which are required or authorized under any enactment to be made from
the ...
() other deductions made at the request in writing of the employee and with the approval
of the Commissioner of Labour....

- Payment in lieu of notice if an employee has not given sufficient notice: s.25(3)

¢) Analysis of each type of Lawiul Deductions

Absence from work

No limit

s.32(2) of EO, (a) deductions for absence from work:

Provided that-

() In the case of a contract of employment under which wages are calculated on a basis
of time, no such deduction shall exceed a sum proportionate to the period of time during
which the employee was absent from work;

() no such deduction shall be made for the purpose of defraying or partly defraying the
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cost of holiday pay or sickness allowance which the employer has paid or may be or may
become liable to pay to the employee; (Replaced 39 of 1973 s. 4) (Means no off set of
statutory leaves or holidays!)

£xE 2 [EEES, HCLA42/2000

MEETRE), EBRENREFRIFFENIE) RIREL FPETHIERA ED2HREN—
&, EEEINRUZERERSBINGRIE)

B (EEEHF) IRBLE“RENEURERE TREEESRER SMHREN—&
FRAZRXKECQEEEZSENFREINMFIINIE, BEEENEIGHT

WERESK., SRABIELEEROIE (EEFRGY 5 32 EFAZIBBMN\EIFBRT, Aokt
TESEMN FREENIED IIIRFARERFNIE

B, SFRABINEHE 32 (2) (&FRFIBACINBRIENE AT AEEREEEDINIER
Further Question:

BR NERLAHREETREFZEFEIGEBLLLAKIIRIE REEsSkhiE LTS
MEZEIRE ? EMEARMZE., B9, WMRELHEFHEH. 2B LB I ANR,

A fixed monthly sum, ke, “good attendance allowance”

The court recognized that the nature of the attendance allowance which was a fixed sum
payable upon full attendance within a wage period

It was not calculated on the basis of time

It was legitimate for the employer to stipulate the payment of attendance bonus is subject
to certain conditions

So, non—-payment of the attendance allowance did not render the employer liable for
unlawful deduction of wages

Case: Wong Yin Fong v ISS Hong Kong Services Ltd.

Deaductions for damage to or loss of goods, equipment or property belonging

Caused damage to or loss of any goods, equipment or property

The amount deducted for each incident could not be more than HK$300

The total amount of deductions due to more than one incident in a wage period could
not be more than one quarter

EO s.32(2) (b) deductions for damage to or loss of goods, equipment or property belonging
to or in the possession or control of the employer or expressly entrusted to an employee
for custody, or for loss of money for which an employee is required to account, where
such damage or loss is directly attributable to his neglect or default:

Provided that-—

() the total amount recoverable by deduction in any one case shall not exceed the
equivalent in value of the damage or loss suffered by the employer or $300, whichever
Is the less; and

(1) the total of such deductions in any one wage period shall not exceed one quarter of
the wages payable to the employee in respect of that wage period

Case: LAM YAU KUEN (#4B#£) v EASY (HANG FUNG) TRANSPORTATION CO. LIMITED
(kpF(lEE)5EBIRAa) &YING WUl TRANSPORTATION LIMITED (BESEBIRAS,
DCCJ 1/2006:
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o Employee was liable to pay the costs relating to traffic accidents
o Employer withheld monies from P’s wages
o Held that employer was in breach of s.32 of EO

Deaductions, with the wiritten consent of an employee, for the recovery of any loan made by
the employer to the employee
- Must be able to prove that there is a genuine underlying loan
- Case: New York Life Insurance Worldwide Ltd v Fong Hok Yin
o Agreement: insurance agent was required to repay a development allowance if he
joined a competitor after leaving his service with the employer
o Court held that the arrangement relating to the repayment of development allowance
amounted to an unenforceable restraint of trade and it was not recoverable

Deauctions required or authorized by Law
- e.g.: Under IRO, employer is required to withhold the payment of the last month of
wages If an employee’s employment is due to be terminated and he/she is going to leave
HK, until a letter of release is issued by the IRD or 30 days after the date of notification
to IRD.
- Employer is indemnified in respect of such payment against all criminal & civil proceedings
- sb2, s.76(1), s.76(2) of IRO

Unlawtul Deduction under ECO
- it 1s an offence if an employer makes deduction from employee’s earnings to offset
insurance liable under ECO
- s.47 of ECO, any person who contravenes, fine at level 3 and imprisonment of 6 months

Maximum Amount of total Deductions during employment
- If the total amount intended to be deducted from an employee’s wages exceeds the
statutory maximum, an employer is required to spread the deductions over more than one
wage period

Maximurm Amount of total Deduction after employment
- deduction of an employee’s termination payments for damage to the employer’s property
- It seems that the court had no problem for employer to deduct all necessary damages
from the employee

Deauction of tax in other jurisdictions
- common for China relocated staff
- Case: Leung Yung v First Pacific Davies (China) Ltd

d) Legal Consequences of unlawful deaductions from Wages
Criminal
- Offence: s.63B(1) (3) of EO: Max. penalty is a fine at level 6 and imprisonment for one
year
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- also personal liability on partner, director, manger, secretary or other officer: s.63B 64B of
EO

- Wiritten consent of the Commissioner for Labour: s.64 of EO

Cwvil Liability

- Even if an employee consents to deductions, if a deduction does not all within one of
the cat. of deductions recognized by EO

- The deduction is unlawful: s.65 of EO

- Unlawful deductions of wages may result in an employer being liable for constructive
dismissal: Yip Pak Hung v YPT International Ltd

2.3 End-of-Year Payment and Bonuses SE42fME

s.11AA Presumption 30/06/1997

(1) It shall be presumed that an annual payment or annual bonus is not of a gratuitous nature
and is not payable only at the discretion of the employer unless there is a written term or
condition in the contract of employment to the contrary.

(2) For the avoidance of doubt, it is hereby declared that subsection (1) shall not apply to any
contract of employment made before the commmencement of this section. (Added 74 of 1997
s. /)

2.3.1 Statutory Interpretation
- EO Section: 11A Interpretation L.N. 94 of 2007 13/07/2007
(1) In this Part, unless the context otherwise requires— (Amended 7 of 2007 s. b)
"end of year payment” (FF4%f#{s£) means any annual payment (whether described as "thirteenth
month payment”, "fourteenth month payment”, "double pay", "end of year bonus" or otherwise)
or annual bonus of a contractual nature, but does not include any annual payment or any annual
bonus, or any proportion thereof, which is of a gratuitous nature or which is payable only at
the discretion of the employer; (Amended 74 of 1997 s. 6)
"lunar year" (EEDE) means a Chinese lunar year ending immediately before a Lunar New
Year's Day;
"payment period” (BMsEEA) has the meaning assigned to it by section 11C;
"proportion of the end of year payment" (E8EE42EME) means the proportion of the end of
year payment calculated in accordance with section 11F.
So, it must be contractual in nature and any annual payment or any annual bonus
Or any proportion thereof, which is of a gratuitous nature, falls outside the scope of “end-of-
year payment”
=> employee’s right to receive it is based on contractual undertakings which could be In
express terms (written or oral) or by implication. Section: 11B of EO further confirms:
Application of Part I|1A 30/06/1997
(1) Subject to any agreement to the contrary and to subsection (2), this Part shall apply to
an employee employed under a continuous contract if an end of year payment is payable
by the employer to that employee by virtue of a term or condition (whether written
or oral, express or implied) of the contract of employment.
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2.3.2 Contractual or Discretional?
- Courts need to take into consideration of a number of factors

Discussion: Case from an enquiry

According to our current contract, we have a Performance Based Incentive Bonus besides the
base pay. It mentioned in the contract “the Company may pay you, in addition to your annual
remuneration, and at its absolute discretion in relation to amount and timing, a performance based
incentive bonus, subject to the satisfactory achievement of your Objectives and the performance
of the Company.” For the bonus calculation, it wil be set at XX% of the annual base salary
and pro-rated in any incomplete year of service.

Effective from Oct 1, 2014, the Company would lke to change the format for the bonus payout.
For example, if a staff entitled 10% of his annual base pay which is HK$24 000 for the bonus,
the new format will divide this HK$24,000 into 12 months and put it together on their monthly
base pay. It looks like the Company can provide 100% of the guarantee bonus. However, the
employees normally can get 110% or 130% of their target bonus for the past few years.

In that case, just want to check whether we need to get the employees consent before the
Company implements this change? Please help.

a) Wording used in the contracts of employment
- If a “formulaic” bonus scheme under which the employer only reserves its discretion to
decide the amount of payment >> contractual

Wong Huey Lan v Colgate-Paimolive (HK) Ltd
- Annual bonuses were described as discretionary
- Under the bonuses scheme, annual bonuses were calculated based on the employee’s
achievement
- It was held by the court that this no not purely discretionary
Thomas Vincent v SCMP
- Under the SCMP’s staff regulations, SCMP may award a discretionary annual staff bonus
to those permanent employees who did not receive any commission
- Close examination of the staff regulations, the bonus was not an individual bonus. It was
payable to a class of employees once the decision to pay was made
- So, Thomas had a contractual entitlement to receive

b) Oral undertakings
- If such oral undertakings were not reflected in the written contract of employment, the
oral undertaking may not be capable of giving rise to a contractual entitlement: Case:
Gammon (HK) Ltd v Wong Leung Bong

¢) Customary practice

- Courts adopts the principle of “substance & over form”
- Looks at the substance of the payment instead of judging from the label of the payment
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- Therefore, the term “discretionary” does not preclude the EYP & Bonuses from contractual

- For it to be discretionary, discretion must be exercised: Chu Wing v Quali—Hing Enterprise,
HCLA21/1993

- Payment of the same amount on fixed dates over an extended period of time may
change the nature of bonus from being discretionary to contractual

d) Mechanism to deduct employe€’s bonuses
- An agreement signed after employment contract was signed
- The agreement provided a mechanism to deduct employee’s bonuses if he/she failed to
perform satisfactorily
- The court was in the view that if the bonuses were not contractual in intention, or if
they were purely discretionary, there was no need to have such mechanism to be agreed
- Case : Law Ying Chung v Lo Chun Kie t/a Koon Hing Plasitc Factory

e) Other Evidences
- Case: Law Ying Chung v Lo Chun Kie t/a Koon Hing Plastic Factory
- There was nothing in the employment contract which provided for EYP
- But the employee was paid 16 years of EYP equivalent to at least one-month salary
- However, the Employer’s Returns recorded the yearly bonuses

f) Statutory Provisions apply if the contract is silent
f.1 Amount of EYP
- Should be either the contractual amount: S.11D(a) of the EO; or,
- S.11D(b) of the EO : if the amount is not so specified, it would be a sum equivalent to a
full month’s wages
f.2 Payment Period
- Normal practice in Hong Kong, CNY, end of calendar or fiscal year
- If not specified, it will be a lunar year: S.11C(b) of the EO
.3 Time of Payment
- Should be due on the date specified in employment contract
- If silent, payable on the last day of the payment period and in any case no later than 7
days after that day: S.11E(1)b
f.4 Proportion of EYP (s.11F, EO)
- An employee is entitled to pro rata EYP if he/she has been employed under a continuous
contract for not less than 3 months
- But, iIf an employee terminates his/her contract of employment or the employment is
terminated by employer base on summary dismissal, employee does not entitle to EYP:
(s.11F (1B) Subsection (1)(a) shall not apply where a contract of employment is terminated—
(a) by the employee (except such a termination which is in accordance with section 10);
or (b) in accordance with section 9. (Added 7 of 2001 s. 4))
- Probation period: probationary period (capped at three months) shall not be taken into
account in calculating the qualifying three—-month period: S.11F(1A) , EO
- Once the three months’ service requirement is satisfied, the whole period (including the
probationary period) is counted: S.11F(1), EO
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- Amount of pro-rated EYP: The amount of payment depends on the terms of contract.
If contract is silent, should be in proportion to full month’s wages and the length of
employment: S11F(2), EO

e.g.: assume payment period = Jan 01 to Dec 31

Case 1: Dismissed by Employer: If probation = O months, need to work for at least 3 months
Join Date Last date
|July 15|-=—========——= |Oct 14|-———————————— IDec 14|-——|Dec 31|-————- Prorata fm July15

Case 2: Dismissed by Employer: If probation = 3 months, need to work for at least 3 months
after probation

Join Date Last Day

[July 15|-=—=========—= |Oct 14— |-——|Dec 31|-—————- |Jan 05|-————- No EYP

Case 3: If employee resign, he/she does not entitle EYP at any time or resign over 65 years
of age, except, the resignation is due to illness and Form One is filled.

2.3.3 Offences
- Wilfully & without reasonable excuse, fails to make an EYP on time commits an office
- Max. penalty is a fine at level 5: S.63(1) & 63(7)

2.4 Liability to Pay Wages of Sub-contractor's and Nominated Sub-contractor’s

Employee (Pt. IXA of EO)
- Privity of Contract
o the doctrine of privity in the common law of contract provides that a contract cannot
confer rights or impose obligations arising under it on any person or agent except the
parties to it
o The premise is that only parties to contracts should be able to sue to enforce their
rights or clam damages as such
o However, the doctrine has proven problematic due to its implications upon contracts
made for the benefit of third parties who are unable to enforce the obligations of the
contracting parties.
- S43C to 43F, Part IXA of EO provides a mechanism to enable employee of subcontractors
in buillding & construction works to recover unpaid wages directly from the principal
contractors or superior subcontractors

a) Nature of work
- S43F (1) In this Part, unless the context otherwise requires—
"building works" (ZEZ T #2) means the construction, site formation, reconstruction,
maintenance (including redecoration and external cleaning), repairs, alteration or demolition
of the whole or any part of-
(a) any building, dock, pier, bridge, viaduct or other structure; or
(b) any harbour or port works, reclamation, road, tunnel, sewer, drain, well or waterworks,
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and any installation works In respect of such building works;
- If duties fall outside the scope, they will not be able to seek protection under Pt.
IXA

b) Liability of principal contractor and superior subcontractor

S43C(1) Subject to this Part, if any wages become due to an employee who is employed
by a sub—contractor on any work which the sub-contractor has contracted to perform,
and such wages are not paid within the period specified in section 23, 24 or 25, as the
case may be, such wages shall be payable to the employee-

(a) where the sub—contractor has contracted with the principal contractor, by the principal
contractor; and

(b) where the sub—contractor has contracted with a superior sub—contractor, by the principal
contractor and every superior_sub—contractor to the sub—contractor, jointly and severally.

¢) Limits of Liability

43C(2) The liability of a principal contractor and of a principal contractor and superior sub—
contractor or superior sub—contractors jointly and severally under subsection (1) shall be
limited—

(@) to the wages of an employee whose employment relates wholly to the work which
the principal contractor has contracted to perform and whose place of employment is
wholly on the site of the building works; and

(b) to the wages due to such an employee for 2 months without any deductions under
this Ordinance and such months shall be the first 2 months of the period in respect of
which the wages are due to the employee.

d) Procedures for Employees to clam

S.43H Notice by employee to main nominated sub—contractor 30/06/1997

(1) Where the wages of an employee who is employed by a nominated sub-contractor
are not paid by his employer within the period specified in section 23, 24 or 25, as the
case may be, the employee shall serve on the main nominated sub—contractor, within 60
days (or such other additional period not exceeding 90 days as the Commissioner may
permit) after the date on which the wages became due, a notice in writing containing the
particulars specified in section 43D(1). (Amended 48 of 1984 s. 23)

(2) A _main nominated sub—contractor who receives a notice under subsection (1) from an
employee of a nominated sub-contractor shall, within 14 days after the receipt of the
notice, serve a copy of the notice on every superior nominated sub—contractor to that
nominated sub—contractor (if any) of whom he is aware.

(3) A superior nominated sub—contractor shall not be liable to pay any wages under section
43G to the employee of a nominated sub-contractor if that employee fails to serve a
notice on the main nominated sub-contractor under subsection (1).

(4) A main nominated sub—contractor who without reasonable excuse fails to comply with
subsection (2) shall be guilty of an offence and shall be liable on conviction to a fine at
level 5. (Amended 24 of 1988 s. 2; 103 of 1995 s.16)
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e) Request for Particulars
- Section: 43E Employer to supply information at request of employee 30/06/1997

(1) Where an employer who is a sub—contractor fails to pay, within the period specified
in section 23, 24 or 25, as the case may be, any wages due to an employee employed
by him on work which he has contracted to perform, he shall within 7 days of the receipt
of a written request made by the employee supply to the employee the name and
address of the principal contractor and every superior sub—contractor to him and shall,
within such 7 days' period, deliver a copy of the written request to the principal contractor
and every superior sub—contractor to him.

(2) An employer who without reasonable excuse fails to comply with subsection (1) shall
be guilty of an offence and shall be liable on conviction to a fine at level 5. (Amended
24 of 1988 s. 2; 103 of 1995 s. 15b)

f) Recovery of Wages paid by a principal contractor or superior subcontractors

- S.43F Recovery of wages paid by principal contractor or superior sub—contractor
30/06/1997
(1) If a principal contractor or superior sub—contractor pays to an employee any wages
under section 43C, the wages so paid shall be a debt due by the employer of that
employee to the principal contractor or superior subcontractor, as the case may be.
(2) Any principal contractor or superior sub—contractor who pays to an employee any
wages under section 43C may either—
(a) claim contribution from every superior sub—contractor to the employee's employer or
from the principal contractor and every other such superior sub—contractor as the case
may be; or
(b) deduct by way of set—off the amount paid by him from any sum due or which may
become due-
() to any sub—contractor to whom he has sub-contracted all or any part of work that he
contracted to perform being work upon which the employee was employed, and
() in respect of the work that he has sub—contracted.

- Chau Mou v Kin Sing Engineering (HK) Co Ltd; Law Ming Chiu v Maeda Corp

3. EEZEREMTELABFAHEEMGEAF Employment Benefits Related
Ordinances on Employee’s Entitlement of Leave {288, KB H
3.1 Q&A

a) What are the minimum statutory leave entitlements for a continuous contract?

b) | have served a notice of pregnancy to my boss and my “expected date of confinement” (74
ZEHf) is coming soon. When can | commence my maternity leave?
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¢) Could | notify my employer a medical certificate, which indicated that | am pregnant, issued
by a registered midwives (Ai5EHAIEL)?

d) Are there any difference among the medical certificate issued by a medical practitioner, by a
registered Chinese medicine practitioner and a registered midwife?

e) | have worked for a new employer for half year, am | eligible for salary in my maternity
leave? What are the other conditions that | have to fulfil before | could be qualified for paid
maternity leave?

f) So, Is the law allowing me to take matemity leave if | only work for a new employer for
half year?
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g) | am employed on piece rates and daly wages vary from day to day, how much paid
maternity leave | am entitled?

h) If my Ist day of Matemnity Leave is 20th November, 2013, how is my paid Maternity Leave
be calculated? | notice that there is a so call “Specific Day” in EO. How s it related to
calculation of my PAID Maternity Leave?

1) | have served a notice of pregnancy to my employer for a week and he fired me today. Does
he violate the employment law in Hong Kong?

/) | am pregnant and my doctor told me that the chance of miscarriage is high. | have presented
a medical certificate, stipulating that | could not perform heavy work, to my employer last
week. My employer transfers me to a new position of light work but the salary of the light
auty post is 20% lower than my past post.  Could | refuse him?
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3.2 The Employment Ordinance & Statutory min. leave entitlement
- EO prescribes certain min. leave entitlements to an employee under a continuous contract
- There are few minor exceptions
- They include:

(1) Maternity leave
(2) Statutory holiday
(3) Rest day
(4) Sick leave
(5) Annual leave
(6) Paternity leave
- Employer is not allowed to provide less than the statutory min.

3.3 Maternity Protection 4 E{RfE & Paternity Leaves
- Part Il of EO: Maternity Protection
- Interpretation of:
(1) a Pregnant employee: S.12A, EO: "pregnant employee” (EZ2{g&) means a female
employee whose pregnancy has been confirmed by a medical certificate
(2) Medical Certificate: S.13, EO: shall be issued by—(a) a registered medical
practitioner; (b) a registered Chinese medicine practitioner; or (c) a midwife (BhZE
1) registered under the Midwives Registration Ordinance (Cap 162)
- Entittement of statutory maternity leave does not matter if the pregnant employee is
legally married, divorced, separated or single
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E MEDICAL (®VTRE
hearted Hofistie curw

Sick Leave Certificate e Date: 03/07/2014

To Whom It May Concem,

Re:  Name:
i
1D No.:
Clinic No.:

This is to centify that the above-named

’

V" is having Antenatal Care

v is recommended to have 1 day(s) sick leave from 03/07/2014
to 03/072014 inclusively,

Yours faithfuily,

IRCOG(UR) E 4079714

3.3.1 Concise Guide to Maternity Leave

a) Taking Maternity Leave

Q: | have served a notice of pregnancy to my boss and my “expected date of confinement”( ¥8
ZH) is coming soon. When can | commence my maternity leave?

Ans:

- By agreeing with an employer, employee can commence maternity leave two to four
weeks before the expected date of confinement (731%).

- Maternity leave can also be commenced on the date of confinement if it occurs before
the expected date of confinement. Employee should serve a notice of the date of
confinement and her intended 10 weeks' maternity leave to her employer within seven
days of her confinement.

b) Medical Certificates
Q 1: Could | notify my employer a medical certificate, which indicated that | am pregnant, issued
by a registered midwives (HzIfENZEL)?
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Ans:
Medical certificates could be issued by:
(1) registered medical practitioners;
(2) registered Chinese medicine practitioners, or;
(3) registered midwives

Q 2: Are there any difference among the medical certificate issued by a medical practitioner, by
a registered Chinese medicine practitioner and a registered midwife?
Ans:
Certification pertaining to:
(1) Pregnancy and the expected date of confinement:

Issued by a registered medical practitioner: oK

Issued by a registered Chinese medicine practitioner: OK

Issued by a registered midwife: oK
(2) Actual date of confinement

Issued by a registered medical practitioner: oK

Issued by a registered Chinese medicine practitioner: X

Issued by a registered midwife: oK

(3) An additional period of not more than 4 weeks of maternity leave on ground of illness or
disability due to pregnancy or confinement

Issued by a registered medical practitioner: OK
Issued by a registered Chinese medicine practitioner: OK
Issued by a registered midwife: X

(4) Absence from work to attend a medical examination in relation to pregnancy or post
confinement medical treatment, or by reason of miscarriage

Issued by a registered medical practitioner: oK
Issued by a registered Chinese medicine practitioner: OK
Issued by a registered midwife: X
(5) Unfitness to handle heavy, hazardous or harmful work
Issued by a registered medical practitioner: oK
Issued by a registered Chinese medicine practitioner: OK
Issued by a registered midwife: X

c) Elgibility of PAID Maternity Leave related to length of service
Q1: | have worked for a new employer for half year, am | eligible for salary in my maternity
leave? What are the other conditions that | have to fulfil before | could be qualified for paid

maternity leave?
Ans:
- No.
- 10 weeks' PAID maternity leave only applies to employee:
(1) Under a continuous contract for NOT less than 40 weeks immediately before the
commencement of the scheduled maternity leave (s.14 (2)(a));
(2) After the pregnancy is confirmed, a notice of pregnancy and her intention to take
maternity leave are served to her employer: by presenting a medical certificate confirming
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pregnancy;
(3) If required by an employer, she has to produce a medical certificate specifying the
expected date of confinement.

d) Elgibiity of Maternity Leave related to length of service

Q: So, is the law allowing me to take maternity leave if | only work for a new employer for
half year?

Ans:

- If an employee is employed under a continuous contract less than 40 weeks immediately
before the commencement of scheduled maternity leave, the employee is eligible for 10
weeks' maternity leave WITHOUT PAY if:

(1) A given notice of pregnancy and an intention to take maternity leave is given after
pregnancy has been confirmed.

e) Medical Examination
- When the employee’s absence from work to attend medical examination in relation to her
pregnancy, post confinement medical treatment or miscarriage is supported by an
appropriate medical certificate, any such day on which she is absent shall be counted as
a sickness day

f) Calculation of Maternity Leave (1)

Q: | am employed on piece rates and dally wages vary from day to day, how much paid
maternity leave | am entitled?

Ans:

- Maternity leave pay is a sum equivalent to four—fifths (4/5) of the average dally wages
earned by an employee in the 12—-month period preceding the first day of the maternity
leave

- If an employee is employed for less than 12 months, the calculation shall be based on the

shorter period
In calculating the average dally wages, an employer has to exclude:

(1) the periods for which an employee is not paid her wages or full wages, including

rest day, statutory holiday, annual leave, sickness day, maternity leave, sick leave due

to work injuries, or leave taken with the agreement of the employer, and any normal
working day on which the employee is not provided by the employer with work;

(2) the sum paid to the employee for above mentioned conditions/periods

Maternity leave pay should be paid on the normal pay day of the employee

g) Calculation of Maternity Leave (2)
Q. If my 15t day of Maternity Leave is 20" November, 2013, how is my paid Maternity Leave
be calculated? | notice that there is a so cal “Specific Day” in EO. How is it related to
calculation of my PAID Maternity Leave?
Ans: According EAO 2007:

- The specified date is the first day of the maternity leave, i.e. 20" November 2013

- The 12-month average wages, according to law, is calculated on the basis of the wages
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earned in the period 15t November 2012 and 31t October 2013.

15t Day of ML
ML should be calculated on the basis of this
Twelve months

| | | | | | | | |
| | | | | | | | [

Sep Nov Jan Mar May Jul Sep Nov Jan
2012 2013

h) Violation

Q: | have served a notice of pregnancy to my employer for a week and he fired me today.
Does he violate the employment law in Hong Kong?

Ans:

- It is a violation of employment law in HK for an employer to dismiss a pregnant employee
FROM the date on which she is confirmed pregnant by a medical certificate TO the date
on which she Is due to return to work upon the expiry of her maternity leave if:

(1) the employee has been employed under a continuous contract
and
(2) she has served a notice of pregnancy to her employer.
- If dismissed before she has served a notice of pregnancy:
(1) She may serve such notice immediately after being informed of her dismissal
(2) Employer must withdraw the dismissal or the notice of dismissal.
- However, employers are not prohibited from dismissing pregnant employees:
(1) Summarily dismissal due to serious misconduct; or
(2) Probation:
= Expressly agreed that the employment is on probation of not more than 12
weeks.
= the employee Is dismissed for reasons other than pregnancy
- Case: Hong Kong Ming Wah Shipping Company Ltd v Sun Min (CFA case) ruled that:
(1) A pregnant employee has the right to remain in her employment and, subject to
certain conditions, to receive the prescribed payments during the period of protection
(2) There is no basis for cutting down this protection by pointing to an offer of an
alternative employment under a new contract with some other entity
(company/business organization), albeit an entity which is a member of the same
group of companies

1) Prohibition of Assignment of Heavy, Hazardous or Harmiful Work (s.75AA)
(1) Medical Certificate of Unfitness: If a medical certificate is served to an employer with
following opinion as to a pregnant employee unfitness to:
a. handle heavy materials, or;
b. work In places where gas injurious to pregnancy Is generated, or;
c. do other work Injurious to pregnancy
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The employer may not allocate such work to the employee.
If the employee is already performing such work, the employer shall remove her from that
work within 14 days after receiving such request

(2) Second Opinion: An employer may (Regardless of whether the medical certificate produced
by the employee was issued by a registered medical practitioner or registered Chinese
medicine practitioner):

a. within 14 days after receiving such medical certificate
b. at the employer's own expense to arrange the employee to attend another medical
examination
c. conducted by a registered medical practitioner or registered Chinese medicine
practitioner named by the employer
d. to obtain a second opinion as to the employee’s fitness to undertake the work at
Issue
1) | am pregnant and my doctor told me that the chance of miscarriage is high. | have presented
a medical certificate, stipulating that | could not perform heavy work, to my employer last
week. My employer transfers me to a new position of light work but the salary of the lght
auty post is 20% lower than my past post.  Could | refuse him?
Ans:

- According EO, if the earnings of an employee is affected as a result of her transfer from
heavy, hazardous or harmful work, the maternity leave pay or the payment for termination
of employment shall be calculated on the basis of the average daly or monthly (as
appropriate) wages earned by the employee in the 12-month period preceding the transfer

- s.15AA(8)

Offences and Penalties
An employer who without reasonable excuse falls to comply with the above reguirements is
liable to prosecution and, upon conviction, to a fine of $50,000

k) Offences and Penalties
(1) Maternity Leave: Fal to grant maternity leave to pregnant employees or fal to pay
maternity leave pay to eligible pregnant employees are liable to prosecution and, upon
conviction, to a fine of $50,000;
(2) It is an offence for an employer to dismiss a pregnant employee:
1. Upon conviction, to a fine of $100,000.
Pay the following within 7 days after the day of termination:
2. wages in lieu of notice;
3. a further sum equivalent to one month's wages as compensation; and
4. 10 weeks' maternity leave pay if, but for the dismissal, she would have been
entitled to such payment
(3) Remedies for Employment Protection: Employee may also claim remedies for employment
protection against her employer if she is dismissed other than for a valid reason as specified
in the Ordinance

/) Sample Maternity Leave Record
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3.3.2 Statutory Maternity Leave Entitlement

- A female employee who is employed under a continuous contract of employment (Sch 1,
EO) immediately before taking any maternity leave: S.12(1): £ ZIEIRIE SR X EV(E o] {ERER
AIRIBEENSNZENZEEES, REARBEZEEZR. (B 1997 F£5 73 3£5E 3 EAK
=)
If contract of employment is providing a more favorable terms than that of EO, the
employer is obliged to provide such more favorable terms contractually
If the employee delivers after the expected date of confinement, she is entitled to a
further period of maternity leave equal to the duration between the expected date and
the actual date of confinement: s.12(2)(b) . But unpaid!

Expected Date Actual Date of Confinement

A further period of up to four weeks of maternity leave on the grounds of illness or
disability arising out of pregnancy or confinement: s.12(2)(c) . But unpaid. However,
employee may take accrued sick leave and be paid statutory sickness allowance

S.12AA: Taking Maternity leave: EZERIIFHIGHER 30/06/1997 (1) EIEERET, EZ2E
B ATEEHEZEM 10 E2EROMIIGAE, Bi2BEBREFEGT DGR BEIRIAVR 2 E£2H8
EAEE 4 AEMEIER, 2) E2ESNATEERESE(FATENGEIA B ERREERE,

MP HR Community 47



HREBEESHEETHERZBEPAMNRIFEARMNEE B ERHEIRBREAEETE %R BHEA
M4 EAZ2EMEH, (B 1997 F£5 73 55 4 (£184)

- Offence: s.15A (1) RO{EEU- (a) R&EFERR ; (b) RERE 14 1E T4 ZRERE 5 3k (¢
RIBEIEE 33COME4a5EmiEEL, 1HEIBIE, —4&EESF, oliEZ b #KE1FX (Sch 8 of Criminal
Procedure Ordinance = HK$50,000),

- The offence is strict liability: A-G v Ng Chung Hing, 1991

3.3.3 Notice

- Intention to take statutory leave: EO s.12(4) #ERIEZE QT O E R HEE TR
A, ANEBLERELERRERZE BREZ-SHNEREE, TRBEEMNER MAX
HEEQEEFHREERHRZNELLIAE, BIE—IBARTIERIEL, (B 1997 F£5 73
EEE 3IRAE)

- If requested by the employer — EO s.12(6) {NMEEXBLULEK, RIFH(4)FREL BRI
EEBRIXNIGIRETFEFG NG BEINELEIAE. (R 1997 &5 73 £ 3 1RRAE)

- No min. period within which an employee must give notice

- There is no _obligation for a pregnant employee to notify her employer of her pregnancy
if she does not intend to take statutory maternity leave: she may take annual leave or
another other types of leave

-  The Medical Certificate may be issued by a registered medical practitioner, a registered
Chinese medicine practitioner or a registered midwife — EO s.13(1) 253324 5BAEZERE D
L.N. 203 of 2006 01/12/2006 () AITE 12(4)3%(6)3k 12AA XMz M E 4 EBRE/EH
MTFALEEZE— (o) EMEL ; b) FMPE ;3 (o (FEHR (BiZELIEMEAD (5 162 F)
2 16 IRMRE)RIE4 17615 8 1ImnIﬂHE’JE)J13:tZ}Z7fF<’}J€Z%Im1§'J%’ 25 IR EFEsIMBBIE L,

HONG KONG MING WAH SHIPPING COMPANY LIMITED  (Applicant) v SUN MIN
(Respondent) CACV NO. 37 OF 2004)

Appeal Committee : Mr Justice Bokhary PJ, Mr Justice Chan PJ and Mr Justice Ribeiro

PJ

Date of Hearing : 12 January 2006

Mr Justice Ribeiro PJ:

..This application was dismissed by the Appeal Committee on 12 January 2006 with reasons to
be given later. The reasons are now provided as follows.

. The Employment Ordinance... employment protection to employees who become pregnant.
Provided that the requirements relating to continuous employment and the giving of notice of

pregnancy are satisfied, such an employee is entitled to a period of maternity leave and may be
entitled to four—fifths of her normal pay. Additionally — and this is central to the present
application — s 15(1)(a) prohibits termination of the employment during the maternity period. It
provides:
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(1)Subject to subsections (1A) and (1B) [which are not presently relevant] -

(a) after a pregnant employee has served notice of pregnancy on her employer, the employer
shall not terminate her continuous contract of employment otherwise than in accordance
with section 9 during the period from the date on which her pregnancy is confirmed by
a medical certificate to the date on which she is due to return to work on the expiry
of her maternity leave or the date of cessation of pregnancy (otherwise than by reason
of confinement)......"

.S 15(1)(a) prohibits all forms of termination of the contract of employment by the employer
with the sole exception of a termination in _accordance with s 9. Section 9 preserves the
common law right of an employer summarily to dismiss an employee for misconduct. Any other
form of termination by the employer — whether this occurs lawfully in accordance with the terms
of the contract or wrongfully and in breach of the contract — is prohibited.

..s 15(2) imposes a liability to pay the employee sums which she would have been entitled to
under the Maternity Protection provisions of the Ordinance. Moreover, by s 15(4), such an
employer also commits an offence punishable by a fine.

3.3.4 Paternity Leave in Hong Kong:
a) Employment (Amendment) Ordinance 20714
- The Employment Ordinance (Cap. 57) is amended as set out in sections 3 to 16
- “paternity leave (f5Z1{R) means the paternity leave provided for in Part llIA;
- paternity leave pay ((FZERE7EN) means pay payable in respect of paternity leave;”

Part llIA 15E Entitlement to paternity leave
(1) (@) he s the child’s father; (b) he has been employed under a continuous contract
immediately before taking leave (means at least 4 weeks); and (¢) he has complied with all
the requirements in section 15F.
(2) (b) is entitled to take leave for not more than 3 days, whether consecutive or not, for
each confinement.
(3) (a) beagins 4 weeks before the expected date of the delivery of the child; and (b) ends
10 weeks beginning on the actual date of the delivery of the child.
(4) For subsection (2)(b), multiple births in one pregnancy are taken to be one confinement.
(5) (a) applies to a child born on or after the date on which the Employment (Amendment)
Ordinance 2014 (21 of 2014) comes into operation; and (b) does not apply to a miscarriage.

Part lll 15F. Notification requirements relating to paternity leave

(1) (a) notify the employer— (i) of his intention at least 3 months before the expected date
of the delivery of the child; and (i) of the intended date of his leave before taking the leave;
or (b) (if he does not notify the employer in accordance with paragraph (a)(i)) notify the
employer of each intended date of his leave at least 5 days before that date.

(2) If the employer so requires, the employee must also give the employer a written statement
signed by the employee—(a) stating that the employee is the child’s father; and

(b) stating—(i) the name of the child’s mother; and (i) the expected date of the delivery, or
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(if the child has been born) the actual date of the delivery, of the child.

Part Il 15G. Paternity leave not affected by other leave entitlements

(2) (b) that day falls on a rest day or holiday or falls within a period of annual leave, he is
entitled to take the leave on the day immediately after the rest day, holiday or period of
annual leave.

Part lll 15H. Entitlement to paternity leave pay

An employee is entitled to pay at the rate specified in section 15l in respect of each day on
which he has taken paternity leave if—(a) he has been employed under a continuous contract
for a period of not less than 40 weeks immediately before that day; and (b) he has complied
with all the requirements in section 15J or 15K.

Part Il 151. Rate of paternity leave pay

(2) The daily rate of paternity leave pay is four—fiftths of the employee’s average daly wages
during—(a) the period of 12 months immediately before the specified date; or (b) if the
employee has been employed by the employer for a period shorter than 12 months immediately
before the specified date, the shorter period.

Part Il 15J. Documentary requirements relating to paternity leave pay: birth in Hong Kong

(1) For section 15H(b), an employee who takes paternity leave in respect of the birth of a
child in Hong Kong must provide the employer with the birth certificate of the child— (a) that
is issued under the Births and Deaths Redgistration Ordinance (Cap. 174); and (b) on which the
employee’s name is entered as the child’s father.

(2) Despite subsection (1), if the child is born dead, or if the child dies after birth and no birth
certificate has been issued in respect of the child under the Births and Deaths Registration
Ordinance (Cap. 174), the employee must provide the employer with— ...

Part Il 15L. Payment of paternity leave pay

(2) If an employee has taken paternity leave on a day (leave day) and provided the employer
with the requisite document on or before the leave day, the employer must pay him the
paternity leave pay in respect of the leave day— (a) not later than the day on which he is
next paid his wages after the leave day; or (b) if he has ceased to be employed by the
employer, not later than / days after the cessation.

(4) Where the employer has paid the employee the paternity leave pay in respect of the leave
day before the requisite document Is provided, the employer may deduct from his wages an
amount equivalent to the paternity leave pay if— (a) he fails to provide the employer with the
requisite document within 3 months after the first day on which the paternity leave is taken:
or (b) he has ceased to be employed by the employer and fails to provide the employer with
the requisite document before the cessation.

Part Il 15M. Offence

(1) An employer must—
(a) grant an employee paternity leave to which the employee is entitled; and (b) pay an
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employee paternity leave pay to which the employee is entitled in accordance with section
15L.

(2) An employer who without reasonable excuse contravenes subsection (1) commits an
offence and is liable on conviction to a fine at level 5.”.

3.4 {K2H REST DAY

3.4.1 Eligibility for Rest Day
- Under a continuous contract is entitled to not less than one rest day in every period of
seven days

3.4.2 Definition
- A continuous period of not less than 24 hours
- During which an employee is entitled to abstain from working
(s.2, EO: "rest day" ({AEH) means a continuous period of not less than 24 hours during
which an employee is entitled under Part IV to abstain from working for his employer;
(Added 23 of 1970 s. 2. Amended 71 of 1976 s. 2)

3.4.3 Rest Day Pay
- Whether rest day is paid or not is to be agreed by employers and employees.

3.4.4 Appointment of Rest Days, i.e., Who decide the days for Rest Days?
- Shall be appointed by the employer
- Could be granted on a regular or irregular basis:
(1) For regular rest days: the employer should inform his employees of the arrangement
(2) For irregular rest days: before the beginning of each month, the employer must
inform his employees orally or in writing the appointed rest days or by displaying a
roster showing the dates of the appointed rest days for each employee

3.4.5 Work on Rest days

(1) Substitute rest day with consent of employee: employer may substitute some other rest
day with the consent of the employee, in which case it must be within the same month
before the original rest day or within 30 days after it.

(2) Compulsory Work:

- Employer must not compel/force/subdue an employee to work on a rest day

- Exception: Unforeseen emergency, e.g., in the event of a breakdown of machinery or
plant

- 30 Days rule: For any rest day on which the employee is required to work, the employer
should substitute some other rest day within 30 days after the original rest day

- 48 Hrs rule: The employer should notify the employee of the arrangement within 48
hours after the employee is required to work

(3) Voluntary Work on Rest Days

- An employee may work voluntarily on a rest day

- Exception: young persons under the age of 18 employed in industrial undertakings,
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3.4.6 lllegal Express Terms
Any term(s) & condition(s) in a contract of employment makes payment of any type of
annual bonus or end of year payment conditional on an employee agreeing to work on
rest days iIs void
LA HFRER &ORSH# RELS/ EHIL G
Leung King Catering Holding Limited trading as Capital Restaurant, HCLA 114/2003
KEHBZR

16. 1ZER (BIEEAFD 2 17 18, —BEFEEEHSAHE—EFEANES. StETEXEELS
FAVDR—EAKRER, EBEFTREREETIBRISATZIEEREANTE, 1H1E (ERBIRGD) F
20 1%, EErEFMNEETHREEFNERKGEREHAEFTIE. TRFEEITEP, LERUE
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1) 5 70 fRm#MIERE. BRSE 20 REFEEEERNBER TREETENREBIE, FRLAZSAIE
MR GRS 70RBIRT (1) ZIEREEEERMNIBERTIIE  2) ZIFERBRAHNETREERE
AERBHITFHBEBMESN, EMERENSELABARERMBEABBIAREZE, £—
EFEMNZER—EFENEE ME _ERENSERENZIFFREREN EEREE SRR
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3.4.7 Offences and Penalties
Without reasonable excuse fails to grant rest days to employees is liable to prosecution
and, upon conviction, to a fine of $50,000

3.4.8 On non-resident cal (KE B{ZB#HE
Case: Leung Ka Lau & Ors v The Hospital Authority [2006] HKEC 399
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(1) In the Court of First Instance, Doctors working in public hospitals:
- successfully claimed compensation for “rest days" and "holidays" for which they had been
deprived
- lost their claim on compensation for "overtime" worked
(2) The Court of Appeal:
- upheld the Court of First Instance's dismissal of the overtime clams
- However, the Court of Appeal varied the Court of First Instance's order as to how
damages should be assessed holding that a doctor "on non-resident call on a rest day or
statutory/public holiday but not called upon to provide patient treat that day" should only
receive nominal damages
(3) Court of Final Appeal
(@) Overtime: CFA held that there is nothing in the HR Policy Manual, the HR Administration
Manual or the HA's rules and regulations to displace the position evident in the letters of
appointment which took effect as the prevailing contractual document. The letters of appointment
make it clear that the doctors are expected to work overtime and to perform on call duties.
There Is no suggestion that the doctors are to be recompensed by reference to hours worked
beyond normal office hours
The Court therefore dismissed the overtime claims.

(b) Nominal damages: CFA pointed out that a "rest day" under the Employment Ordinance means
a continuous period of not less than 24 hours during which an employee is entitled to abstain
from working for his employer. However, when a doctor is on non-resident call, though he is
away from the hospital, he must remain within 30 minutes of the hospital; he must not drink
alcohol; and he must remain mentally ready to respond to calls for his services. Therefore, when
a doctor I1s on non-resident call, he is required to provide patient treat should the need arise,
and he is NOT entitled to abstain from working from the HA.

The Court concluded that a day rostered on non-resident call could not qualify as a rest day
under the Ordinance.

The CFA was of the view that the doctor's loss in such a case was the loss of a rest day.
The fact that he might or might not actually have been required to treat any patient during that
non-resident call is beside the point. Missing a rest day involves a real and substantial loss, and
the award of nominal damages by the Court of Appeal was quite inappropriate.

The Court of Final Appeal ruled that a practical measure of damages acceptable to the doctors
would be payment of the equivalent of a full day's wages (at the doctor's then applicable salary)
where a rest day has been missed and cannot practicably be replaced by an alternative day off.

(c) Entire day

HA argued that compensation awarded to a rostered doctor who is in fact called on to provide
patient treatment on what might otherwise have been a rest day should be limited to the hours
actually worked and not for loss of the entire day.

The Court held that whether the doctors are required to provide their services and for how long
in the course of the day spent on call is not relevant. The doctors are entitled to damages
designed to compensate them for the entire rest day which they should have been, but were
not, granted.
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(d) Holiday compensation

The CFA concluded that a doctor who is on call during a statutory or public holiday is thereby
deprived of that holiday and such breach on the part of HA sounded in substantial damages
equivalent to a full day's wages and not merely in nominal damages.

2012/06/21 RBEE,
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Comparison

Cheng Ho Kee & Others v Secretary for Justice [2006] 9 HKCFAR 705

(1) Officers of the Correctional Services Department ("CSD") are contractually entitled to

recompense for the performance of what was known as "overnight on call". This case did
not concern with on—call arrangement during rest day or statutory holiday.

(2) CFA had to consider whether the performance of "overnight on call" duty falls within Civil

Service Regulations ("CSR") 668 or 669:

a. Under CSR 668, where an officer is required to stand—by at his place of work
beyond his "conditioned hours”, he may be paid an overtime allowance.

b. CSR 669 provides that any period beyond an officer's conditional hours where the
officer is required to be on call either at home or in _another fixed location or
through the medium of a paging device, so that he is continuously and immediately
available to report for duty if required, is not regarded as overtime and is not
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subject to any recompense.

(3) In this case, the Court took the view that the area in the immediate vicinity of the penal
Institution was not a place of work. |t was an area with residential and recreational facilities
for the officers’ use whilst performing “overnight on call". Their "place of work” was the
penal institution concerned. Accordingly, the overtime allowance provided for under CSR
668 was not payable to them.

(4) As a result, the time spent during "overnight on call" is not to be regarded as overtime
and Is not subject to any recompense.

What we learn from these two cases-
(1) Court of Final Appeal considered not merely on contract of employment, but also the
interpretation of the relevant contractual documents:
a. relevant policies and regulations in the doctors' case
b. CSR in the officers’ case.
(2) OT payment depends solely on contractual arrangement and does not governed by the
EO:
=> Clear and express terms of OT (compensated or not) in the employment and the manners
of calculation of OT is highly recommended

3.5 ;AZE{ERHA Statutory Holiday

3.5.1 Statutory Definition
S.2, EO: "statutory holiday" (;%E{&H) means a holiday specified as a statutory holiday in section
39(1); (Added 39 of 1973s. 2. Amended 71 of 1976 s. 2; 137 of 1997 s. 2)

Case Shared by Previous Candlidates
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B2 4. STEFIFABMNREERBIEBEZMER BERZEERFHIESAE ob 51, MERX,
FNEENEL4E

B2 5: IHYNRA job FtIHMIE= % 41818 ?

Reply: FE AR EIEMEIEC AR ACIK, PREAIEMHERDEHIA KRR,

1. (ERIRFD % 391X REMLET() EEBEUTEFEEEATFIERA. ERIRERERER
TERFRE. P, REZREMTUZEHEEERA.

LABETEENEZERAIE, WERZEZERBZARBESESHZHEERER® 3 BEAR
(55 401%) o

SNRFBRET LI, FSEMHERIEN (48 /M\Fy) HIEUEREIR, B20JEE @ % 39K QEE
HiE-HEBIIFEZERBABEBEAIFARERE., UMBEZERBALTFRERE, M5
RESEZEXLZEZEMRBARA®E 60 XEIEAE ; EEAOENSHENEES, SElEFEMEEE
BRI BRIMtIF A TFi2RERBMNEN-() NAERBREREEXEZERER 60 XEBAE,

MP HR Community 55



EEXERZBERBED 48 NIFRIFHEGRAE EUER 5 3¢ (b)) B ERBREEREERE
60 XEAEAE, AlEEBNZEZEMRBED 48 /NSFRI{F L GREG_ Ea@AN,

3.5.2 The Statutory Holidays

An employee, irrespective of his length of service, is entitled to the following statutory holidays
(S.39, EO: (1) Subject to subsections (1A), (2) and (3), an employee shall be granted a statutory
holiday by his employer on each of the following days—

(a) Lunar New Year's Day or,

if that day falls on a Sunday, then the fourth day of Lunar New Year...
b) the second day of Lunar New Year or, “ “

) the third day of Lunar New Year or, “ “

) Ching Ming (;&RB) Festival;...

a) Labour Day, being the first day of May; ..

) Tuen Ng (Im4) Festival; ...
f) the day following the Chinese Mid—Autumn (%%k) Festival or, if that day falls on a Sunday,
then the second day following that Festival; ..
(9) the Chung Yeung ([5) Festival;
(h) the Chinese Winter Solstice Festival (28n) or Christmas Day, at the option of the emplover;
(i) the first day of January; (Replaced 53 of 1976 s. 2)
%)
(

(
(c
d
d
(e
(

}) Hong Kong Special Administrative Region Establishment Day, being the first day of July; and
k) National Day, being the first day of October. (Added 137 of 1997 s. 3. Amended 35 of 1998
s. b))

3.5.3 Work on Statutory Holidays

1. The employer should make the following arrangement if he/she requires the employee to
work on a statutory holiday:

(1) An alternative holiday should be arranged within 60 days BEFORE the statutory
holiday: A Prior Notice to Employee on the Date of Alternative Holiday — To
be given not less than 48 hours prior notice before the alternative holiday

(2) An alternative holiday should be arranged within 60 days AFTER the statutory
holiday: A Prior Notice to Employee on the Date of Alternative Holiday — To
be given not less than 48 hours' prior notice before the statutory holiday
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Statutory Holiday

(1) An alternative holiday should be arranged (2)An alternative holiday should be arranged
within 60 days BEFORE the statutory holiday with 60 days AFTER the statutory holiday

| | | \L | | X | | | | | | |
| | | | | | | | | | | | |
-60 days \/ +60 days

Not less than 48 hours' prior notice Not less than 48 hours' prior notice
before the alternative holiday before the statutory holiday

2. If Both Agree: any day within 30 days before or after the statutory or alternative holiday
may be taken by the employee as a substituted holiday
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3.5.4 Possible Claims from Employee
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3.5.5 A Statutory Holiday Faling on a Rest Day

- the employee should be granted a holiday on the next day which is not a statutory holiday
or an alternative holiday or a substituted holiday or a rest day

- S.17 Grant of rest days .. (2) Rest days shall be in addition to any statutory holiday, or
alternative holiday or substituted holiday, to which an employee is entitled under section 39

- S.39 (4) Where— (a) a statutory holiday falls on a rest day..., the employee shall be granted
a holiday on the next day thereafter which is not a statutory holiday or an alternative holiday
or a substituted holiday or a rest day

Case Shared by Previous Canadldates

18[ 20/6 EERBEEAEZ /A ,%I RA& AT RABRERXZE offical EE2EI/NEAREH, &
#2 mon-fri, sat/sun occasmnallv ZRMER, HINRE2H AR BEHRRKEBRIUNESERE
*, DEH?R BE L EZEBEHM—EE2®, RRSEREIBREZEE,

HNERE2EANZIFTIEH, %—IPH\ REBHHNBEREGTEREBRAELNIR?

Our contract words:

“you should begin your workday between 8:30 am to 9:30 am and finish between 5:30 pm
to 6:30 pm, You are required to work 9 hour day, Monday to Friday with one hour allowed
for lunch, and Saturday when required.”

Reply:

1INR2BEMANEFGRIAKRE R RBF K, BASNEGNEZEAEETL LA LNEHAA—EBH
K

2EMMARNEIDEPNHNREE DR, FBERNED, ERAREBEHEERX, tMEZBHK;
SERIRASIZEHANARKEH, AFEE HE/\KK—REI_I: Im’;"f%ﬁmfﬁ“\jﬂﬁﬁ GEITH., Fr
LA, 6 820 EI‘“%CEWFFH%WE%HH ;

ABEEIENR ¢§ﬁ AN T EGHWEE 0 AMEMNIEAE EBAZERHERNIEBERETE
1E§ElmE’UIFi@IEO 278 —RAFHNEIARAEBEARARTE, BMREREE Commission 3% Tips
HEIMEEE,

3.5.6 Entitlement of Statutory Holiday Pay
(1) Employees who have been employed under continuous contracts for not less than three
months immediately preceding a statutory holiday are entitled to holiday pay
(2) should be paid to the employee not later than the day on which his next paid wages
after that statutory holiday

3.5.7 How to calculate Statutory Holiday Pay?
- The dally rate of holiday pay is a sum equivalent to the average daly wages* earned by
an employee in the 12-month period preceding the specified dates:
(1) If Statutory Holiday is one day, the specific date = day of the statutory holiday
(2) If S/H is more than one day, the specific date = 15t day of the S/Hs
*does not include EYP and any other items mentioned in definition of wages in s.2, EO
- If an employee is employed for less than 12 months, the calculation shall be based on the
shorter period
- Again, In calculating the average dally wages, an employer has to exclude:
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() the periods for which an employee is not paid his wages or full wages, including rest
day, statutory holiday, annual leave, sickness day, maternity leave, sick leave due to work
Injuries or leave taken with the agreement of the employer, and any normal working day
on which the employee is not provided by the employer with work; together with

() the sum paid to the employee for such periods

Chinese Winter Solstice Festival
(22 December)
S/H should be calculated on the basis of this
115" Dec Twelve months 30" Nov |
< |
| v
=} % % % % % % }

Oct Dec Feb Apr Jun Aug Oct Dec Feb
2013 2014

3.5.8 Restriction on Pay in lieu of Holiday

Statutory holiday should be granted to an employee regardless of whether s/he is entitled
to holiday pay,or;

To arrange an “alternative holiday” or “substituted holiday”

No any form of payment to the employee in lieu of granting a statutory holiday is allowed
(no “buy-out” of statutory holiday is allowed. Exception s.40A(2): Termination of contract.

3.5.9 Offences and Penalties

Without reasonable excuse faills to grant statutory holidays, alternative holidays or
substituted holidays, or fails to pay holiday pay to an employee is liable to prosecution
and, upon conviction, to a fine of $50,000

3.5.10 Statutory Holidays v Public Holidays (‘AFRRHR; a8 “sR1T{RER")
a) EBHEL GRS T EEWE-

() R (FEEM) £57F (BREEM) RENEF 12 XEERB
(2) RiE (FERZEM) B 1498 (RRREAFGI) (General Holidays Ordinance, Cap.149)
MEMSE 7B (ABEE8H) ARRE

ARBEEERBR T BEARSI, ERYETLERARE
—fiRME, BA (ARREBIRG) FREMBRMBIRIT. HEME. AHEBNSEIDTER
PI%E, H{gE0]Z85F 17 XARKRE
PR ik sh, BIRFRE (BREGOD) REMZEREAMNR BEEEESEE 12 XiEER
B, BIhEENEELTREE (ARREAIRGD RER 17 XREA
I BN EFEFREE AHmSRIEBEW—2RANR HEESENRLSEEARBIHEE
BREZXIR, MF—ixLA%m R 5 B A RE 7 U R
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b) LU FBIFTEZEE L 8T 2014 T 2 R -

SEZ8H EHH
—H—H 1R1H SHI=*
EEF¥— 1H31H SHR*
EEF¥_ 2H1H EHR7*
=EF¥N 2H 3 H SH—*
ABAET 4 ASH EHR7*
HRgAZ 2460 4 H 18 H =GRl
HieFEEEH 4 B 19A EHA7X
EEEBE— 43 21 H EH—
55ENEn 5 A 1H SHAI*
{#i#t 5 56 H EHI”
e 6 H2H SH—*
HEFERITHREMIAZZH 7TR1H  EE”*
hIXEIEA 98 9AH EHRT”*
EEH 108 1H SHR=*
Ei5Z8 108 2 H S EA*
HR:Es 12 A 25 H SHAM* (or 2F 12 H 22 RH)
ERstengs=—fE~AH 128 26 H EH A

*Statutory Holidays

c) ZNEEE (Z\ZEEIER) (General Holidays Ordinance, Cap.149)
- BRTERRRI, BESFE V7 XARRE (BE“IRITRER. “SF1E8/KRHER". “4F". “4RH”
%)
EEENBEB L, %17 KBERLMAIBER
BiE FEEFIE 1498 (ARBREBIZERFD 2 21% (GEX), %217 R2HRI1T. HEHE. AH
MBS ENIE P ETARANBF
BiE &EERIZE 67 & (BIEEHD, % 391% (RAMLET) HRE. LFEEBF 12X
RHEA, & 12 XTBAZEZERB (BE“SIEREE". “TRRER"SE)
wm=Ez, B8igen | MRS EEH, & Fen 28—, #HEMEREGHERE—ERH, B“F

REERBUNARERE", IF (ARBREPIFRGD RIEENEE, RECERFESHIHEETSE
BATRREING, EEREREEELIARZERANARBRPHEMNE LI BERGT
(=2 GRS EIR
BREBANMXER, BFRT (ARBREMEH) IEEMEBI
(1) BE"EE (EBRPAEXEIIF) KITHEEMARRE
(2) BB R (BLiEE_E%. BUECZE'BELSIIMIKENMITIE) KITES SN
EERE, PINEE, 25, . B T2 BR /& Z3 E&H. YA it
% TE B AL BEPRFHEF ULEMITESZOERIAS], BMERCH RN
BE, BEUREERAE
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WAﬁ%%@'E# EHH. RERH
Eﬁﬁ%lﬁﬂm,gﬂﬁ%%L E2HR/N, RErAER
miEEEHANEMEER, MESEAHRK
—ﬁﬁﬁ,ﬁﬁé ZBRAZEZEEFARBINEF HBITHEESEITHEREEER
TIER <, EERRZENS—H
B E, EEL FEHAHNARRKRE (EMKRAE), ZOESX
SR EH—EREM/N, IUNAXIFHINATEIRAAUEREEZMEMNAR
{RREA

e) 1983 SFZ 2010 FANFH L GZRATZH (RENFFY] —E=FFHEEH, EEERHHL)
£ 1982 FRzpl, BLERAMECKRE 1% MEEEHA, ERZHEER, BIREBSVIN
IVAVE o p ) 2
EEINAER (BRRNEXMREE), ERMREHRAI—X, BRBRYMPUESE
BPEABS SRALFEREER HREHER—XRUMERA-EER—F— FEIJEK
{%%EEI?
FRLA 5 ¢ 1983 & iE, LﬁtﬁxElﬁDL FEHH, 2nR%BREmE. EFRIEHRZHRER
AN (QDEE?)J #AZEZHA) | "\FE?EQHEXHH
gn 2010 FHREFH)— (2 ﬁ 14 H) RTE2HH, EBKAEZHKRSY (2 513 H) ZE71F
fRAE, AZp T LUiEREREXK
200105 2 B 13 B, BERY, H—:Tiﬁﬂ?géﬁ;’fﬁﬁ 'HES ISR EIRRE R BRRRE,
TTRBESTRENBBERRERI®RBARAME LMFRIERBRZED, BRBLIRREE
i
BT 2011 FENLEERR Q0N EARBIRERZEN #HREZHE) (E5]) & :
cX[al 1982 FriMImMRA I, R&BE®, DE% CipiE K REERE, ZIEFTTRE 12 B
14 Bi@id, 2012F 2 A 24 HIEXNEN

3.6 Paid Annual Leave B3 E/ s.41AA, EO

3.6.1 General Understandings on AL
- TEBEEUSWm 12 EARBEEERHFER ) KEBIRFFH, BESHFERXREL, BT X
ERZ 14 RNEHFER
BirFBRNERE - EEGEZEFRIBIZERIE
* REIESEEEESNIPES, LF AR Lisbeth Enterprises Limited v Mandy
Luk (basic salary $5600 plus monthly commission) ZZfHldist, RIEBEEERIXHETE,
GHIGRRBEAEFET ZERPEFRBRIFNA, BEEE, EO ZfMEXE&FEE CFA £
Bligex 7, IWEIZER EAO02007
BE (EFEEHD) = 416 EEHBFFBRALENRE (30/06/1997)
BEBHEEF-—MHEEUTFTERIAER-
(a) () BrEEEENMRERZIEEHE ;
(i) %%@EFﬁﬁiaﬁxfﬂﬁxﬁﬂF'ﬁE’JI%ﬁIlA&ZQU:EiHH Eﬁ
(i) EEARLGTFEHEOEEFEBEMERSZILINEHBHNSERFBMNBAERZIERE &
(b) &= 1E & UXEXR & B - BREr B
Offence E5|E3 ]8I
(1) ESIEEEmMAEREENFR, oIHWBE, —&£TEE SHZoo I b BT (s.63)
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2) REMERIFMABIES, oIiaiE, —&EFR moowIizkb &, (5.63)
(3) Offence to s.41G, Level 3 (minor offence s.63D)

3.6.2 BEFEMRRE (S41AA, EO)
IRFFBER  CIEAMAEHFFRAH
7

7

8

9

10

"

12

13

9slAE 14

oNdO O~ wnN—

3.6.3 BREMFR ? HEANREBENFRAH?

EXEEMmI12EA%, RERANRER 12 ERZARREHRFR
BRHASE - BEi5EEMGEXEAREBFHIEZEZR 12 EH S
FREVERREHHEESERARRIEE EEXEE R AR 14 XAl LEEBEMEES
FREZHE (s41AAQ) & (4),EO)
MELRIE, BREkE/E@itho] LA

- EREA-EBABERERRE, (MEEEK, T FIANATER:

(1) EBEFRAZAEBE 10 XMES : thigAZR 3 XMNREIDFZEM, MmeR THFRAIEES
i1

2) EAFREEEIE 10 RNEE - RVEBERN 7 RER, BRFHNERAIDFHEENR

Case Shared by Previous Candidates
ERBE T EEFIETRA annual leave —E& LA B3X— B AN ?

SEERAMHEE  [ZANRSRFEETJUE—FIHFE BFERENKR, PILARKEFH
HIEERZ, &EREREEM s.41AA (5)

a) BEZRHEFHRERNKBRIAFE MR 12 BAABEZATILAESRE

(b) BROERBBREIN, BR/—ERABEMRIERE &

()B’\*( JMRABREN, MEEMEEZRIEZENR, BIFMWTEID-

() IMBEEEENFRAEBE 10X, BTFNFRAESEERT, BUNZRFRABES3

X, Qe UHFLET(RRetEERAT) &

(i) MBEEZEMFHEBB 10X, ZERFRTE /7 XERBER T, MEKNF/HRIE

R FAETRHmEREEHT),

B, MRATHR, ARASBHEIESHON, REBEEASEREEE. BB |
BE-LERISEMTUTEHREBHIEE

B2 - EERENBE T RERN —FRNWERtXEBSEAFEA 2 BREFTLIZATA
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SHREE ?"
B2 "FEEES TR (NR(E staff ZREEF 1. 2 Bk OKE ?

HEAREFUTEREA

() ZPMERERFELEET T UE—FIFER B ERENKE:

2) ZHEFELE T RERMZBEIECHERERBR ZTHRBEIHERERER BIFE
BREARALZH. (BRWRIE (BEFEA) 41AA (4) EEBMERELATEFERNEEOEESLST AR
14 XMEEBN, BIEREE(EEESEESIEREIE, BIAREIR, )

HRZEFRAZREE T AME —FRIEF, MRETHCEKRREETEAE. FBEZAK,
B REEREEFACHRER FIUMARUEZBZMNERIFENERNA, 0 | ARYLE | RIE
(REEAD = 631F (4) EUEXZMESEREMRIELTEURERKRSE 41AA sk 41TFQIRA
AT BETREO/RE, . —&EE, BJES 5 REF FRER HKE50,000),

Leading Case: Cathay Pacific Airways Ltd —v—- Kwan Siu Wa Becky And Others
(26,/09/2012, FACV5/2012)

- The case concerned with leave pay as calculated under the EO prior to the Employment
(Amendment) Ordinance (“Pre-EAO leave pay”). The decision affects how payment is
calculated only for leave taken before 13 July 2007. It is still relevant to employers as there
IS a 6-year limitation period to recover a shortfall in statutory payments, therefore employees
can still make a clam Pre-EAQO leave pay until July 2013

- The argument was whether certain payments were “wages” for the purpose of annual leave
and holiday pay. The Payments in dispute were:

(1) line duty allowance (“LDA”) — a payment for the hours which they are on board the
plane, calculated up to minute;

(2) ground duty allowance (“GDA”) — a payment for the hours on duty, also calculated up to
minute;

(3) in—flight duty—free sales commission (“Duty Free Commission, DFC”) — commission for in—
flight duty—free sales made. DFC is a fixed percentage although it is not guaranteed. It
Is only earned If a sale i1s made; and

(4) outport allowance (“OA”) — an allowance that spend time overseas between flights.

FACV5/2012 para 49:

“ The Labour Tribunal held that LDA, GDA and DFSC should be included but that OA should
be excluded. Cathay appealed to the High Court against the inclusion of LDA, GDA and DFSC.
Ms Kwan, Ms Wu and Ms Ho cross—appealed against the exclusion of OA. Both courts
below held that OA should not be included. And there is no appeal to this Court against
such exclusion. As far as LDA, GDA and DFSC are concerned, Stone J held that they should
be excluded but the Court of Appeal held that they should be included. Cathay appeals to
this Court against such inclusion. Hence the first question, namely whether LDA, GDA and
DFSC should be included.”

CX contended that the CA erred in holding that:
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(1) LDA, GDA and DFSC should be included in the calculation of statutory holiday pay and
statutory annual leave pay;

(2) where the contracts of employment provide for periods of annual leave in excess
statutory minimum, in the absence of contractual provision to the contrary, the parties
must have intended that the statutory rate of annual leave pay would apply to the
excess contractual annual leave

For the contention relating to OT of one of the employees (Ms Ho), the parties were in
agreement that the case would be referred to LT and the CFA set aside the order to remit the
question of overtime to the Labour Tribunal

Decision of CFA

(1) The CFA agreed with the CA that the allowances and commission should fall within the

definition of “wages” =) should be included in the calculation of statutory holiday pay
and statutory annual leave pay

(One of CX’s arguments was due to the fact that LDA, GDA and DFSC lacked the
“requisite _quality of dailiness” (Lisbeth case to support its argument). CJ Ma held that “it
Is wrong to regard Lisbeth as being authority for the proposition that there is this additional
requirement of dailiness”. He further held that Lisbeth was a case which was decided on
its own particular facts. NPJ Lord Neuberger went as far as to say “l am by no means
convinced that Lisbeth was rightly decided.”);

(2) The relevant level of payment for additional annual leave was wholly dependent on the

true construction of the relevant contracts of employment between the parties. BUT, it
found that there was nothing in these contracts which made a distinction between
statutory leave and excess. On that basis, it was held that the same rate of pay applied
irrespective of whether the leave was statutory annual leave or contractual annual leave.

Archer, Harold Dean vs The Hong Kong Channel Limited

The plaintiff was the managing director of a company that produced television programmes
for hotels. According to his employment contract he was entitled two weeks paid leave
In each calendar vyear, in addition to Hong Kong public holidays.

It was expressly stated in the plaintiff's employment contract that he was required to
take annual leave at the end of the calendar year in which it was earned and that all
unused leave would be forfeited.

During the plaintiff's employment with the company, both parties conducted themselves in
accordance with the contract, but once the plaintiff's employment was terminated, he
lodged a claim against the company seeking, among others, a payment representing seven
days' annual leave accumulated during the previous year.

The company disputed this claim, pointing out that under the terms of the plaintiff's
employment contract he had not been allowed to accumulate leave from previous years.
In examining whether the company was acting within the law when it required the plaintiff
to forfeit his unused annual leave, the Court referred to Section 41AA(5)(a) of the
Employment Ordinance. The ordinance stipulates that employers should grant their
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employees annual leave "within the period of 12 months beginning immediately after the
expiration of the leave year to which it relates.”

- The Court ruled that in this case the plaintiff's employment contract ran counter to the
Employment Ordinance as the contract stated that the plaintiff would forfeit his annual
leave if he did not take it within the year in which he earned it. This provision in the
employment contract was considered void and the Court ruled against the employer.

- You could refer to Employment Ordinance, Chap 57, S41 AA(4) and AA(8). Cited below:
s.41AA(4) An employer shall give an employee not less than 14 days' notice in writing of
the time he has determined for the grant of a period of annual leave, except where a
shorter period of notice Is agreed to by the employer and employee.
s.41AA(8) Where—

(@) an employer continues to employ an employee after the expiration of a period during
which annual leave should have been granted to him and the employer has not granted
that leave, then at the option of the employee but subject to paragraph (b) the employer
shall (whether or not proceedings have been taken for an offence under section 63(4)(e))—
() pay to the employee, in addition to any pay due to him, compensation equal in amount
to the annual leave pay which he would have received had the leave been granted so as
to end on the expiration of the period during which it should have been granted; or

() grant the employee paid leave equal to the leave which should have been granted;
(b) an employee opts under paragraph (a) to take paid leave, he shall take the leave on
such day or days as may be agreed to by the employer and him or, if there is no such
agreement, as shall be specified by the employer.

- You might also interest to know 41D for a pro-rata calculation of annual leaves for an
employee employed over 3 months but less than a vyear.
- For full Employment Ordinance, pls refer to this link:

3.6.4 Sample Annual Leave Clause

Leave & Additional Holidays per Year

Annual Leave: Employee is entitled to statutory annual leave according to Employment Ordinance
(Cap. 57) in Hong Kong.

Paid Holidays in Addition to Statutory Entitlement (“PHASE”): The company shall grant the
employee of this contract Additional Paid Holidays per vyear under below schedule. So, the
employee will be entitled to a maximum of 20 days of paid holidays per year.

By the end of Additional Holidays
18t Year 13
2" Year 13
39 Year 12
4™ Year 11
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5" Year 10
6" Year 9
7 Year 8
8" Year 7

§)

ot Year onwards

“PHASE” will be subject to sole discretion of the Company. The Company has the sole discretion
to alternate, increase or deduct or forfeit “PHASE” (“PHASE ALTERNATION”). However, the
company Wil consider the package offered to, the seniority, the performance of staff and any
other factors upon the sole discretion of the company to decide the number of days of “PHASE”.
“PHASE ALTERNATION” could be issued by the employer in Employee Manual, Notice to
Employee or Memo.

Holiday Pay of “PHASE” should be calculation base on the calendar month of the month that
“PHASE” is taken.

365 MERHABERSAEFERD, BERRE ?
- HHERFFR MEXREREERERBHIEFERH

Case Shared by Previous Candlidates
BEE, MNERIABERERSVEERE, ZBERESER MEFLEREERSEREASE
ERE, 1 BB ? RS EIEERE ?

Reply: AIBAFRRBEREFRNEZ, PRUARRERBHIEERE.
3.6.6 T {FRER A

- HERESR TEABE) A1 12 BB AN ERTIITE
- WEEMZREIAAE 12EA, BIZEREIEHEEE

FRE TERAEHA |
—X FRE
BEZN—XK FREX

- GEEIEBHTHIER, BEEARK
(1) AEMLEEISENENIEMNEE, BREKRER. FZERB. /R HER ER T
SRR EERZE THEMRE, URRBOESREIFNEATEEIAER ; EE
(2) #azEAB E < fTHIFRIE
EIEARFRIZ RS — 18 3% 37 H AT E R

36.7 MTEABFRHRERBIRG ? (s.41E(2)
- EECJUEEREIMERETSFRKR, ERIRRBE 10 ROFRED
- BEEASFSEERFRSHAANMATDERR SEEMZEZEXIANFR BREIMIEURES
BREIFTR
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3.6.8 Accrued but Unused Annual Leave (s.41AA(8), EO)
(8) N
(a) EEZ—EZKEZ.%A%{EEE{&E’]HEF’?Wﬂiﬁﬁ°¥E§1ﬂxHﬂ mEZIEERE, “EEAEES, BT
HFEOEBRNRETEREEEEZET, EE(FRHRISEME 63(4)(e )1|+FﬁnI§'|é1ﬂxHY}£?$%z‘t)
() PREVERIZEEREMIFHININ, BRT4HaM—EWEE, FERENBREZEEELTER,
MEBREEL T F BRI EmF R4, EZ@EZK%HSZHS(E’JEHE BN 5 3k
(i) BT IEREMZFNAEL F RN EFHERER ;
(b) IEERE@BRIEZEMBEFIRR, BT EFEHHENEFIER S ARERHES, HIBEE
1R B F.

An example to demonstrate the mechanism of s.41AA(3) & (4) and 41AA(8)

Assuming a calendar year is the common leave year. Statutory annual leave (SAL) accrued in
2010 should be taken in 2011.

In 2011: the employer can direct the employee to take the SAL accrued in 2010 by consulting
with the employee. [|f no agreement is reached, the employer could give not less than 14 days
written notice to the employee of when the leave should be taken. The employee cannot
object the time nominated if the employer had already consulted with him/her before. (s.41AA(3)
& (4), EO)

In 2012 if SAL accrued in 2010 is not taken in 2011, if employee elects to have such accrued
leave paid out, the employer must comply with his/her selection even though the employer still
direct the employee to take annual leave by consulting and giving him/her not less than 14 day’s
written notice. (s.41AA(8), EO)

3.6.9 RIHERESAEE, EBESAEEIFR (s41D(2)

(1) =R fEimZERAE M RINEE #r R

(2) RamLMEMIERLZILEESL

Q) BEBEZTITEAEEMUBRMEXHFR

(4) GBS FREIES, LA MRIESAMBHEE & TfElAEE

6) EERERRIAFARZER 3BREAE 12 BA, KRELRREBKRMERNGEE
oh, REBZ(TELEAIET ERFRFFMGIES

SELE

Z{EHA LIRS0k A=
Ve 3 EA ( s )
3E121EAR

FIEmEBAMEN#E (

H
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AvEe =k JEBNES AR (e (AI=EMFRBAE x Z1EH21/365)

12 B A LR
ZBRIAFEREIR 3 @A (EFERMENHIFER)

12 B A LR
ZRFEZ R 3 £ 12 @A
FEIEmEBAMERN#E (EFERMERHIFR)
AYES 3% JFRNESAR(E (L EARREE SR+
O EEMFHREA x % REFF =18 HE1/365)

3.6.10 RO LABFETE B ANHA AN ?
- SO6(2A), EO: ERBEFX 4D RAPBEET, EBERESE MAARBEZEENER, ASEHE
T% (2) AT ERSLPAFENEIEAR
- {Bf# Kao, Lee & Yip v Lau Wing & Others #JzEd, TR AERREEFTELERA

Kao, Lee & Yip v Lau Wing & Others CFA, 29.10.08

- lawyers gave 3 months’ notice or payment in lieu of notice to terminate employment

- one lawyer had half day annual leave

Ruling:

- Payment in lieu of notice can be made unilaterally-“agreeing to pay” not required
acceptance s.7(1A) => s.7(1A) could be made unilateral

- Employee can give notice over a period which includes accrued annual leave entitlement
=> s.6 (2A) was intended solely for benefit of employees. But not for Employer!

Scenario Analysis
If accrued AL = 10days

Scenario 1 : If staff resigned on 8™ April and company accepts staff to use AL to set off Notice
Period, the last day is 22" April 2015. And employer has to pay employee upto 7" May 2015.

| mmm e e |- SR —— |
15t Apr 8h Apr (Wed) 22" Apr(Wed) 1st ond 31d NMay 7t May
2015 Notice by Employee Last Day (Sat & Sun)

Scenario 2 : If staff resigned on 8" April and company does not accept staff to use 10 days
AL to set off Notice Period, the last day is 27th April 2015.

S [ [ |
15t Apr 8 Apr (Wed) 271 Apr (Mon) 7t May
2015 Notice by Employee Last Day

Payment to employee = payment upto 27" Apr — 10days salary (short notice) + prorata annual
leave upto 27" Apr 2015 (a bit more than 10 days).
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3.6.11 H[EFREAFEH)EEIE Choice of Common Leave Year
(S 41AB, EO, Option for common leave year 30/06/1997)
EE IR HEREAE
R 1TEARUEEANBMNSRES, SN IIFHEREERR It 5RIGETR
NEEREENHERIAFALRIZEEUHSAZRER 12 @A, BZESE]ZENFRIER
EEBIETE
T HEREAFHRRIEREHETERN R, EE0JEEEXEE -
(1) e ;
(2) Bz &21E, BRFOZHANFRSH

551 ER TR FEFR -

1Ex§lﬂéi\ﬂ1ﬁxﬁﬂfﬁ 204 1R 1HZ12R 31 H, EERKRZEHI 20145 9K 16 H
EESHZILAHTERER
107 (B2014F9H 16 HE12H31H WIHE) <+ 365 x 7
= 205X (EfIZE 3 X)
=) BEEEREE 2015 FAME 3 XFER, SiFZ2E 2015 Fo =6/ 7 XFEREH (H 10
X), £ 2016 FAZH,

3.6.12 F{,R8k% Annual Leave Shutdown

(S 41F, EO: Annual leave shutdown 30/06/1997)
BRI FERME 2 EPEE D E8RE, BN 1 EABRILEmBEINES
NEEREER EHYEEE—:'E’U’A’%,HHF’%’JEE1E§%FEN, BERERAREMEZEL BI&ESNETE
RSN FEHIBZ B F RA S REM
MEEC]ZBENERHEZINEEIIHE, ol E8iFzRNE—ETFXMIE WEXEBE8E
HIH &M B #rER
NEFERFRESEFEIXIBNERE HEFAIEENHEERIAFETAGERFBRINFEMELX
E &P B 1R, FERSAREIERSE 1 A0 AR {EH BMERHAE )

3.7 JE5w2B4 Sickness Allowance (s.33, EO)

3.7.1 QA

a) Who is eligible for SA?

b) EBIE TR L IELE 4 X" B RERISME ?

C) EXEIEHREEZ WERESEEFIZEETZTEY BRESFEREY BRLEHMETL ?

) BLAGAEBHKFE, ETJLUEFE 6 X FEELEE T AP TEEE 4 X7 LI Z55EFEL,
EEFRE 6 X FR 1 XETUZEEEFERM B 6XE KBS LANZEZREY EHiE
ZHlGFED, 1ESER, lnFaig BTEELEHEKL 792%’?%/* R (ELABETSFE—
KBEFR), LG5 EZALTEREY ?

e) MTEEEXAIELENZE ?
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1) FRTIEE TEFFIEAIA, 1TE BB BT EFH LI BT E7EFEKEEX, HTUE
® 2

3.7.2 Who is eligble for SA? 4SBEVESR R B
- HBENESNRE K
(1) BRIV RES 4 3&'
BN RBEERERIGE. ERABEIUREMSLE), EELERT, §—XKF/RET
;ﬁrﬁliﬁﬁ(SSS(SA))
(2) BEL RIEEREEAERE (.33 (6),(7) 5 &
(3) EEE AN B HHRR

Sick Leave Clause

You are entitled to statutory sick leave and sickness allowance according to the Employment
Ordinance. An appropriate medical certificate (a certificate issued by a registered medical
practitioner or a Chinese medical practitioner or a hospital doctor) of the inability to work due to
liness are required when you are absent from work deal to sick leave(s). Any sick leave(s)
application without an appropriate medical certificate shall be regarded as absence from duty.
Please note attendance is considered as one of the very important factors of evaluation in your
annual performance appraisal.

Sickness Allowance in Addition to Statutory Entitlement (SAASE) will be subject to sole discretion
of the Company. The Company will also consider the package offered to, the seniority, the
performance of staff and any other factors upon the sole discretion of the company to decide
the amount of SAASE. The company will also alter and reserve the right to alter the amount
of SAASE at its sole discretion at any time without further notice to staff.

Any forms of abuse(s) on application of sick leave(s) may result in disciplinary action and/or
subsequent summary dismissal.

373 %‘iﬁr BOBRERIE

- EBENUEYN

- GRYREM 12 BAAERFER 1 BA, FoJEE 2 XE3HRKKR 2&SkFEn 1 EAR
oJ&iE 4 X

- FEREREEEZERESEZRE, BAE8E 120 X

- S.33,EO, Sickness allowance (1) An employee under a continuous contract for a period of
1 month or more immediately preceding a sickness day shall be paid by his employer
sickness allowance ... (2) ...sickness allowance shall accrue at the rate of-
(@) 2 paid sickness days for each completed month ...during the first 12 months of such
employment; and
(b) 4 paid sickness days for each such month thereafter, and may be accumulated from
time to time up to a maximum of 120 paid sickness days.
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Jan 0b Jan 06 Sep. 28

Joined Work Injury No more Work Injury Leave but staff consult
Doctor for sick leave until Oct. 5. How to calculate
his/her salary until Oct. 57

Calculation of Entitlement to Sickness Allowance

B 1 IBRMASEEEINRSENIB 6 BAR, s 7 A5 BEJUEE 6 RAVEREEEE,
BN, AEIMABBRRBHTEIN —RXREBREAZE R FHE.

WMRETHR7H24 25 HEELE THERERE mHEMALATRMHORENHRBREMBEEES 6-
2=4X, FIREAEEERIERMAT !

B2 MRS —EBIRAR—EFH, mHARERREHERAB2X, thEEEE MEBEHLTM4
KinBR, MRFFIL Tt 2 XKBERER, BIMKLKXBEIE MHEMEMREERERZMLER = 0,
m BTEREABRH AT EERMAFRLE HFARESE?

(BEEM) RE, REEREEMSHIRE TERVOZEN 12 BRAERBEM 1 EBR, E8]£iE 2
REFRR  22BRHFEM 1 BERBERE 4 X, AFFRERZIUEEE 120 X,

(REEAD MRE RENMESNFRAE 4 X8 4 XE&, ARESHRBABINZRRE
ZEFRBRABHASBRERERBINGGSFRERAIZEERIENBFRBREHE EEEMGERRR
MRRER, RItESFMBBEMNAEHFRBRALBEPNR. BEZ, (ERIEH) PRETIIFZRIRA,
BRARADVIRIES 4 REFER,

MREEATHEFHRBIONES 4 X, ARELERBREZEMNER, BEFERIBLEREES 4 X
MEBEFRBREEENZEEHFRKRETIR. FIt, RIEEHEE 167 EEERB7H 24, 25
BmXmER PRES 4 X, FRUARERER (BERG) PREEAZHRENR, ZERHEE 2 REE
HIBF, MNRSHRRAESE 44X AEERER (BREEM) REMNEFHFHREBEESEPINRERZR
BRBEE, Bl2XK,

MEREEMFLIE (RFBIRGD FrIEfRINREZHMIIRFZREEMBR/NEHFRR EMIBMUER
AEDEHFHRBEHNRRCEE X MHRMERE NEZIEREERE EEXCERARRBXIER
RS AFRBRPERKEEE LNSEE ARBILEN, BXERE (BEFRG) HHERRE
Pt EREZEMAHHRARBEFLEZE L.

3.7.4 FHHAEBRHER!
- NREHERE 28
% 1% RmEx®OIERE 36 X
(1) BarfMELE. TN P EEMAERRMEBLEEIRE
55 2 $:36 REMMRRERZE]EIE 84 X
(1) AmBREEBBESE 1 BRERIGERER
(2) IMEEER, BAhrHESEERFIZE N ERSAME2 aHIIMEEL. 2Pkt
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o EFh 23R HIEE £ BEAZE (s.33 (BA))
Q) INEREZEK, TNERIZENEHIZR B MBI ER R RR RS AC Bk
BUMELEIREREH (s33 (7))
(1) ABEIFNHEE, &
(2) EYABEIFHERSIBGTEE

375 BEEMEFERATAAZERERER ? (s.33(5)
() HEEERXUNERNS (MEEESEHE EEEIEIMERAS THNATIEL !

E =1
Kﬁiﬁmnia? EE’HEH
IS - IR ERIEE Jraa/xﬁ%—%ﬁf%%ﬁﬂ’ﬂief EEEERCRBRUAZENERLAMRT

1R (o] a1 &8 . nEEH%EP Sk R 5 B8 SKE2
(2) Fﬁﬁiﬁji’%‘}fiﬁElﬁ'ﬁﬁéiﬂ%ﬁ%%ﬁia%ﬁﬁm ; Bk
) BERIXE, RIE (BREMEIRM), tIIESHE,

3.7.6 5"iE8L Sick Leave Allowance
BRI RALFREE = BB M15PERHE A1 12 EBAFRBEMESEEETENRAS ZM
= EEAARRE 12 BA, BIAERERIEHIREEE
ZB5IkR
(1) REMHEEIENEHIESMEME, BERER. ZEKE. FRk HR ER T
SRBREERETHREWIREE, UERERESREIFNECESIER ;5 &ERE
(2) #hE%HAE E X (TRIFRIE,
AR T15EA R HA.
(1) =R — XA, ? BAEER = mBREX
(2) BESZN—X , 15ARE - WEEX
iR ARE ?E%ﬁéiﬁﬁiﬁ

3.7.7 fRfRiCER (5.37)
- BEWBRFALCE
1. BEERBREZILERSAMBEE
2EEFRZREMZEIEHRFR BREE 1 ERE 2 BEFHENRE
3. EEBSERNEHHBARN, RHKE 1 HE 2 BEFHRHBRAETPINRMAE ;
4 EEBEMERE, RIXENBFHREEE,
Lz REREM TS HR ELR 7 XAHRESHESHT
BENBEEEGHRRLCER

3.7.8 BB =R ME
£ A o]t B ENA Frim IR A28 (8 B (s.33(4B))
Zfe 1B 2B KM AT H B 15 #1515

3.7.9 EFIEEIA
(1) NESEREMASZMEREILGAES, oJiieiE(s.33(4BA))
—IETEIE, mRoOUKI 5 B
(2) EFEEEMIEHFHRIERERS, ol HigiT
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©  —H&KEIE RSIUJWIM 10 Hmx(s.33(4BB), K
BELBAERIEGHR 7 XA, XTI TIIRIELHAES (S.33(4BA)) :
1. BERBNE, &
2. —SHFR 7 XRIBMNEERIE, K
3. REEBHERRZM, &
4. BRELIFENFPRENLEEHRERES. EEJDRIRE ERRRE #
[ERBPR

N

i

3.8 EFRRBRBRHNBE
http: //orientaldaily.on.cc/cnt/news/20170303/00176 _062.htmlhttp://orientaldaily.on.cc/cnt/news/
20170303/00176_062.ntml

2R E

o TENEIREFHE MIEEITE—FRFBRBEZNUTNH T8MAERRE, FEHHEEHE
Eem, IRARRBEMR,

® BEFNRIE UBFFAFTRBRENNETH FEMAERRE RERZEIRHRELAN
ATA R

4. Termination of Employment Contract and
{8 & fRF&E#%HI Employment Protection (2 BIEEIEHKXE(E)

4.1 Concise Guide to Termination of Contract of Employment
4.1.1 Probation and Termination (Notice Period):
Please also refer to 3.2.1 of Book One
(1) Tl AREAR: S AREARMERE R
» EEEIRANHA
» HEERBIHE
(2) s FHEAR (probation>1mnth):  HARBRMNE—EHEZ + EESHBRERTE
= IKERIFREEAVIBANER, (BEALVEB T X*
(3) T FHEAA (probation>1mnth):  HFAEARAIE —EH% BUT BESLEIBERTE
= R 7 RK@E0*
(4) =R/ TRAZE: BESHBBERTE
» (KERREEAVEANHE, (BARALVB 7 X*
(5) m AR/ TR ARZE: RBESHEBRERTE
» KRB ER®B0
* ARERBIRNEE, BEREBNERASHEAN, s(oJUIEE T,

4.1.2 Notice Period
a) EFETE 7 XEHR ? BREZEETE ?
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Sample Letter of Termination (1)
Date: 11" September 2013
Dear XXXX,

Thank you ........

This letter serves 7 days notice to you and vyour last day of service wil be

Yours faithfully,
HR MANAGER

Sample Letter of Termination (2)
Date: 11" September 2013
Dear XXXX,

Thank you ........

This letter serves one month notice to you and your last day of service will be

Yours faithfully,
HR MANAGER

Sample Letter of Termination (3)
Date: 315t July 2013
Dear XXXX,

Thank you ........

This letter serves one month notice to you and your last day of service will be

Yours faithfully,
HR MANAGER

b) EIFEZ—MEFEME 2 BREZZEHRE ?
4.3 XiB%0E Payment in Lieu of Notice
4.1.4 BIEFRIEERESS

al BEXRE

- BEIREBREERENLCEEND RETEREEILTIFERENBRIESRESNHANEZMIERT
7,
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S.9, EO EEARLTFRMMARILSLHMIBER
(1) WMBLUTIER EEXoEBELTEINSABIEMELLERSL-
(a) EEREIHERBRAMNEE -
() INEFRRES EZMXSENGS
(i) ITAARE, BIEERBHMEITEEDue & Faithfuf/REBIAMER
(i) ILBHEGESALE T4 (Guilty of Fraud & Dishonesty) ; B
(iv) 188 B 285 (habitual neglectful) £}
b) EEREOEMBAMEBEEFES @ EAHEBATEINMELESE,

“BESMEL, LIHEEEBATFENIRBNEMEULSHONGEIER,

a2 EERE

S10, EO, BE®ELATIESN, INEJLARNFARIEEFESA, MEBETRLBEMNATRIBINE
. AEMRMESREXAFENRERNREE

2. REESTFF X

3. ERNEXEEIFAVNDF, MATMEENTMPERLIEENZRE, FHRKARE
SREEREBHIE

1
_

a.3 S.10A

a4 S.11(2)

415 #IHERSLHIPRE!
RSB EAEE

4.16 #IHERSHMRIE
weBERIERE
AT
(1) BREMESN, BEREZESHNRIEANGHREIAR 7 RA(TERERE
(2) EEBEEEEREMZIETEMNBENBINE 2 BHAZTENE
EHIEDE
(D) MRREAERBESHLLEARGHNREER 7 KAXMNIE, BHUERSTHRES

1FR4%51EE
() INNERESEREM AKX MHEHERRES THRE —KER HSIKE
3D BILARERIF

4.2 Employment Protection
4.2.1 Labour Protection v Employment Protection

a) FRFIE EEFLU FIEA T lEles
® RFECEBRZERERLRZEM
® (EEIEAEMENARR
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® (EETZEIRE

® FHEEZ2HBI EH G

o [FHESMABAEMNT (BRIEGD. AIEBBEIINERTIFLZEEFIMETHIEREND
RIEEBENEN

® (EELIMES

b) (EFFIE

o (EFEIFFD "MERMRIE) 8fMn, SEMILEIS M RBRAERPIRE THEEMmEREREENE R
EBRESAOFREERE TG /R'F_II“WE’E?E&$*TAEE%¢TE(1EEE&@% MEHRENDR
248R) ; MEFEEHFRKEBNGHEN | ANGHRN T EEE

4.2.2 Employment Protection Q & A

a) HEEE (1B 18 1F 01 ) BIE—FRTFIERTIRIEES R 18 (18 F 15 # ) F VIA
EitahItEd] T 1E B R I BB 7, FlEE ¥ 1B SFER B (fTEIEX?) ?

b) VB B X IEIE S AR B T L B H 7

c) 1R#E (BB, (TEFISHEEEZHFIE 7

d) BT FASEHER KBSHNE, 1BESTLUELTEEZE 2

6) WRIEERTEECRFSEHIE BETLUEEFENS BREIFIRIE ?
) EETEFIERTLUEL HIEE 7

9) LT GHEHIE I RE L EERE 7

h) 17:5E 2R EEFE?

4.2.3 Employment Protection governed by EO - Statutory Protection
General Speaking: fEERZB4TFIEE 1) BAERBEIE s 2) KBHNEELILERSL, m
FE2FLEEIMRIE
But: BETIERT, EECIZEEZHES:
(1) fRFEFERMFO ZRENE
(2 BRFEFEMAFoOZERBRFEE
() TMEEIER z VIA Z{n TMeEFRE]
MEERE) 2 TMEFEFRAFL —EEEMmASIE, 11997 £A45|A
MERRIE) NEZINEE : SHEMEFATERABRIENSE MmaEERNBRERIZFEER
TUARRE, MIEL R
mIgez(E S EETRERAERENSEMBRED BERE AMENES
BESEBEEND: EEXVEERBRERENUTABEEERED—IE:
(1) EEMITA
(2) EEETEILFHEENKERE;
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Q) HEHEMEIEMEHREBFEE

(4) ERERGES — R NS EEBREZERS NP EMERENEE X,

(5) SHEMESIER
Summary Dismissal (s.9, EO): —fkm=, EEXBNEFERIE (summary dismissa)fgg, AEiE
LEEIEME, BNEEMITAT RBREDBSHREMRZEE, ARBEZEREMNBRAREATER
HRIP (R

(1) S.32A to S.32Q, Part: VIA of EO, EMPLOYMENT PROTECTION 30/06/19 97 (Part VIA
added 75 of 1997 s. 4)

(2) Aims of this Part of Employment Ordinance: ({BIEIZHI) 8 TEERE) S EM:

- EREEESTRBEIRARE THEEMEERSSEERS LR,
(Discourage employers from dismissing or varying the terms of the employment contract
of their employees in order to evade their liabilities under the Ordinance)
MBEE T EEE I&*Affjiﬁ EBARVR 24 EAMNEIRE, mESREBEZEERERIEG
B Pz B EMEER]. F@skRiELESGRVMmEBREEREN, oJUREFIREERE, thE
E—;IDSJJ:@?E%EEEﬂiﬁﬁaiﬁﬂ%?k
BIFEGITEIAN T AR B HmE) T AESEMERERS L IR 5K
F'AREBRAE E B E) BRI JUNMEFREBERR

3 )1@%1 BHERR: 1R 1 32A REZHBERFRENET 30/06/1997

) BEEMUTNER T REARINEH B EREEMIZTT /-

(a) EETRREBRGEIFEBEEEMSATRE—EBAVR 24 EAMERE, mizEERRA
1@ BEE B AR B T 5% 8 & s AF R A& BB F 3% 8 E RE D R FImskRIE4L B3k F T
EI@ EH) ;

) EERBEEMSNZRE METEESMEHERSMERIK T % 1E 8 1% B AR 58 F 5%
1§EE'JTE1TTE*|1 MR RELR BRIV MEREZEERS T E2EENERSHNTRE
EFTEEBESANEIMBREETRIE R T, BXEERSLINIRIRE ; 5L
(c) EERTEIIFEMNSE 32K 1ZFAIEMIEZEARMNBRATEREFTEERMUTNEXXMIBE LT
EH)-

() 8 15(1). 21B(2)(b). 33(4B)3k 72B(Nf% ;

(i) (TMKEIFELERRF) (5559 F)E 6 % ; %

(i) (fEEMEMRG) (5 282 &) 48 1%,
RimizfEE R B EMZRIEREMEETE.

Case: Lam Mei Fung & others v. UA Cinema Circuit Ltd
- SEBNEANE EXRREERIZ=ZEMFERE, FILAARZEZHIER
MANMEE T RBELAFRIFZFE, R EENELILIERERMEES

Case- Thomas Vincent v. South China Morning Post Publisher Ltd, CACV 253/2002
- ERSHNRTE (BERR) JUA—EAMBMEAELILESY
7T 1998 F 12 B 1N H, (BEREWR) 4L4FES—EANBMEBERIEESY), #IMEBWmGRS
ARE=(AE2HEMEEAFHNRBEFE
(AERR) ?Ezﬁﬁiﬁgﬁﬂﬁﬁ%ﬁ
RER (AEER) HE, HP—IBEIRZRLERSE
(FERH) MEIBm RSN 1998 F 12 5 4 BFBR  Premier Soccer) Hi—BXE
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(REEBEISMBCEN), KEMHEIE (Sunday Times) 1B —RXE
ENREERIBMRERIVEMIER, (FERER) U—EAMBEIEELIEESLENR2 I IEENMS
R )
FirEHEIBERRE BIBRIEZIER, FHIATRA:
(1) MeEFRE BN EXZATESHNBEINERKBENEEZIEERESYN
(2 TEEIEFL B— LETEMIE, (statutory presumption), EN&IEIE T AELB0RREE
HERENIEZER, BRIEFSHRALTEAERIENSE
Q) EER F%J‘EEIEE%E’SEEEEE%:’HEEE, mlEE TABSEEGHE
(reasonableness)f Z &
@) EREEENEENTTAZHERE, AZITAVEREEERBEREEN
O) IRABEEMNFIBITAINERIEZIER EEMNERTABINEER ST E — RS
HIZE7E), FRERUEBMNIEZIER
LERERRA, ANEE EZECHITEERBRBICIRIERIEMK (R AN EENEGERE), B8
RNIEEEH, FIMEEREESKILERS

424%@&%&@ﬁ°ﬁﬁ#mmﬁﬂm(WMR%wm
R¥E S.32K, EO N5 BAAEL0RIE R Y IBIER P MR — M F R EE X EURBES LEFR Bl
EEATLEER :
(a) ZBEMITA
(b) ZEEHMITMZZETREBANEMWEEMN TIEMEENHER
() ZIEEEHEHSIEFTEMEENEREFEE ;
(d) WMzEEHESENZIEE, XTEEERENEFIBIELZIEERNIER FEEINLS
B, BlEEFHETHMMPMALEZ N EREEREREZEZNSEE | X
(e) AR BEEHELBEUNAREEZREINENZERBENEITIN AN ERNEMAE

4.25 EEAERNER

(1 ) EERIE - BRERZREE

(2) BFRRHAR : (8 EE FHRRIARE AR R E

Q) NERRERHFBEREN  BEAETUERENITS LA TESIRERTIELZZEHIFER
A TVEEREN P IE S IR E B M 45 AR

4) 2T EE - EESHEB TSI SRERNMRENRE 5 X

b) TIBHIE : wREMTEBHEMZEZA, BRI GLEAE EIFISERSE) DRELZ
Al, BRlEZEIGEE

WH, JEER (ERFEEGD IR AR R KR

Offence & FIEAZi Bl
EENELLMBERTHERES BIEELE oIt —&KEFE ReoJ#MEIFK 10 Eit(evel 6),

426 EEASEHEE EBSHATMEEBRERE
1RIZ Part IVA, EO, BETJRIBELATHIBROELIREMERNBER

B (1) REEEE -
REMER (1) BEEEREEMESHAREADR 24 @R ; UK
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2) EETIFERFEHREN EEEHRERS
HEAS  EETLUERS !

(1) #¥EH8(reinstatement)s} B -XFE A (reengagement) ; B,

2) 21 ERE

‘I]]][l

B (2) FEBHERERS LR

REMER (1) REREEESHARE

2) BERE(RERESMERBS AR

3) ERENILREMXIREREJLAMFLALIEEN ; UK
4) UE'E]I?FEB’\{IH ¥R E ) IE & 12 /BB CU R R S AU IR TR

(
(
(
(
BiER (1) —%&

w
i
i3

BRAE

=
A

—_—

(3
={:0F:

IN=F=d U N=pr:
1% - (1) BELIFERIROIRENEERRFERES UK
(2) BEREEN
- EEEERS
(1) *EEBREEA 5 =X
(2) #ILEEER/HABE 15 BETHHEESE

&

P
W)J

I]]]l]}

D>}

mERE

43 BIHERE

4.3.1 S.320, EO: Award of terminal payments
L/To]JHEREEX(MEESEREENEILERE
RitEREERE:

(1) IEERE (ERFREHF) =B EERBEISREZ MM EEER

(2) EERSHEBZEMEE (EFEIEF) cJSIBMIFEHEEZENER ' &

) EEREBEESNIZ/MEUEMRIE
NEEXREZEINZEEEERIIFNRFFEE, thol\ESLEILEREE TEBET, KIEER
EEZEFNZREIFFTE.

S.320 KIt{EEERFI4 30/06/1997
(1) AR BIRESE 2N FFHERMN S SBREAMGS, ERASEER G FHIZER AT
BEREBATBALENEENTREFZMFEENZ LERENFILA.
2) NEFENZ L EREREREGRERESHNRLIEEESEEMAEZSRNRIEAEF =GR
EEER BEMEEFEEBEREEBLEIMERENINEBIEFRZELZEBIRIERNMERIINE
FAZEEMAETNRIEIZNERFFE AItEREREESNZ IS SIBMTEHEEEZEMRIRET
E’J/i/&*ﬁ*”
Q) EFEFAFHREET, BIEREEEE-
(a) *E}FEEE’J@ BENEMNTFREEN U IEREMTR
b) ®RB4ATLZERNMBAERNBRLT, EESI “B/Eﬁﬁﬂ’lﬁ BT
RIESE A BB MTRETFLENE
RIEEE Il BB 78 = (R {E 0] E (R BN Sk =X
RIEZE VA ﬁBﬁﬁﬁE’]EﬂL”ﬁ%‘ﬂE’ﬂﬁ% VB /B (THE I REAREE ;
) 1BIEEE VI BR7E % TRV E D) EERIRBL S FRIE ;
g) HRIESE VI 7B FHER B FHiN ;
h) #R1E5E VIIA BB (TR FREFN 5 &

(b)
(c)
(d)
(e)
(f
(
(
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() RIBAEFFIRIZ RSN ERSNEBCRZESNTQUEMRIE,

4.3.2 Reporting Terminal Payments required by Inland Revenue Department (Tax Issues) :

Payment in lieu of notice is taxable only for employee

S/NAGB0E2
INLAND REVENUE DEPARTMENT
REVENUE TOWER,
S GLOUCESTER ROAD, WAN CHAL
HONG KONG.
Web site: wwweird gov bk

Your Rel.: ALL CORBESSON DINCTE SHOULD BE ADDMUESSED TOr —

COMMISSIONTR OF INLAND REVENUE,
TN ANY COMMUNKCATION MLUASE QUOIT I OUR FILE NO GO BOX 132, HONG KONG
FileNo. . 6D1 - 5
VAN R | Tdl Na : 183 5311
g .
"1"'1’ e Fax No. : 2877 1232
SH HK Date of besuc 21 FEB 2013
Dear Sir / Madam,

Employer's llelurn('oﬂu lltSﬁl) lnCump-teﬂud l"oruul mp.'ed by adt-dwelopedmnwun

Following the clanfication i the relevant provisions of the law by the Court of Final Appeal,
payments in liew of nolice accrued on or afler 1 Apnl 2012 (including payments made under section 7 of the
Employment Ordinance) will be asscssed to salarics tax.  Employers are roquired 1o report payments in licu of
notice accrued on or afler | Apnl 2012 in the Employer’s Notifications (Forms IRS6F and IRS6G) or in
Employer’s Returns (Form IRS6B) in cases where Employer’s Notifications have not been filed.

To comply with the now reporting requirement, we have already changed the deseription of both item
13(d) of Form IRS6F and ttem 11(d) of Form [R56G to “Payment in Licu of Notice, Back Pay, Terminal
Awards or Gratuities”. Correspondingly. item 11(f) of the Employer’s Return for Remuneration and
Pensions [Form IR56H] will also be similarly chunged.  Employers who currently file the Employer’s Retums
and Notifications in computerized format prepared by their self~developed programmes are required to make
appropriate changes to the computer software 50 as to ensure reporting payments in licu of notice acerued on or
after 1 April 2012 under the respective items of the abovementioned forms.

According 10 our records, your company has oblained our approval for using sofiware developed in
accordance with this Department’s Requirement Specifications for prepanng and submitting Forms IRS61 in
computenzed format.  You are required (o modify the software to change the description of the relevant data
field under item 11(f) of the Form IRS5613 to “Back Pay, Payment in Licu of Notice, Terminal Awards or
Gratuities™ and to amend the content of the relevant data ficld accordingly. This letter scrves as a notice
and approval for your making of this change. No scparate application on approval for the changes made is
required.  If the computer software cannol be changed in time, your company should use the printed form
provided by this Department to prepare and submit the Employer’s Return manually.  Alternatively, you may
file the Employer’s Return and the IR56B forms through the Electronie Filing of Employer’s Return service
under ¢ FAX if the preseribed conditions for using the said o-service are met.  For details pleasc sce the IRD
webpage at <www.ird gov hk/eng/tax/err hme.

Our Department will introduce on 2 April 2013 a new c-scervice under ¢TAX. The new service
allows employer to submit online his Annual Employer’s Return (BIRS6A) and st the same time upload a filc
(in XML format) contuining not more than 200 IR56B records gencrated by the Employer’s Software approved
by the IRD for this purpose.  When submitting the Annual Employer’s Return for 2012-13, you may choose
either o file soflcopy of TRS6B records through the Internet (in XML format), or as usual to submat by physical
delivery a CDROM or disketic contsining the records (in Fixed Data Field Length layout) to IRD.  For the
details of datn specifications, please refer (o the Requirement Specifications for Form IRSGH in IRD's webpage
<www.ird gov_hk/eng/ese/ere him:-. MWW&BW
the data file in t for submitti 1\ el

Yours fathfully,

Assessor
MC2823 (1/72013)
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4.4 HiEE

441 TJLMRHEEEMER
() BEMASERAG EWHEREK ;
(2) HERRBIFLERNBRERNSMS
EETAEEEHERe TR 15 BxlN@ES (s.32P(4), EO)

442 SEREEBRABPENER -
EHREREREFTEXTHESHEEURMBENESENEERE:
(S.32P, EO, ##fErI#% LN. 312 of 1998 11/09/1998)

BRI E-

) EEMEERER

) EERBEEESHAZEREEMNRERE

) LR ERITITN

) BEFIRZHCIFEREFEMNEER

) BEEXERFREATIAEN

EEFREMNTUDERK S K
RIBARIRGI B AR EMUNERRELQRIE, BERIESE 320 RFLAEDRIEIERE

45 REMHESRER
(1) MBREWBEHR LREHRFEERZIBEEINSORRERNER SBRA, REEXZRLEERE
x5
) MRBERNEH, STEEROJERABLEER 6 ER;
Q) MBEEEH R (5FK) REBPER, WARRBEERIWEINSLHRMRENR QO BAANRE

46 BISMER

S.32Q, EO #HiI9MER LN. 166 of 2009 10/07/2009

AE AR
a) B (HERIBARIER) (5 480 Z)FRIEMIERILRIIES ;
(b) /6 (GEEILEMER]) (3 487 Z)FISMEREIANE BB A THBETIE RN
fE% 5 (E 2001 5 7 5588 7 16124T)
) B (REERIIIEEEG) (58 527 Z)FISMER [ AN RER TR PR ES ;
5§ (F3 2001 255 7 95256 7 11845 . B 2008 55 29 5728 87 1R1E2T)
() [ CIEREIARIEH) (5 602 B)FRTSME R A MBS E T S B R AR %A
fE%, (E 2008 5 20 §%28 87 i tass)

4.7 Severance Payment and Long Service Payment E5{& R EHIRIEE
4.7.1 History
a) EE

1974 (RIBIEH) MAXRE, ARHBEMERENESRMMEE UTEESERXEINF
T [ B A 2 BR B4 EUBE
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b) RAIIREE
1986 - ENENBREBRAZEMMERNES T (BEEM) SIARIIRBE /FEER
EAE—EEREZFRFMIFR L EWE RN EERHMHE
BEHEAIER
(1) 4 BUTHEEVWEAR—EEIFR 0F T a0 == B R B KRB £ (B 45
R LRNEERFAR—EETIFm 5 F @ BNERREFRERARE —EERM
SFRHHEE
(2) 88 : NERREEFLEEEMABLANR - 36 EEL 40 RoJZREARTE & FERHY
BAzZtth m 36 sBEUATNMeEERIREZERZMEBENBEN ZA T,
1988 &F : I AfRIEEEE, &FTHR
(1) EEEEIETCHEENEES
(2 FRfZREATEEEERDKAABSREIRE TFMaBNEES
(3) 65 RS LA EAFEMEREAIES, SNaRBFENRE, NToIESRIERGE
1991 it : FIAFEHERNBEBRAMKFENSEREE, FHRFLHE, DBR—FEXIELR
PR b FECEERBREE
1998 : Xfe B F & ¥ R EARRTS £ 1F L 1R R E BXA

4.7.2 {£I Layoff

a) General Definition-
1. the act of dismissing employees, especially temporarily. 2. a period of enforced
unemployment or inactivity. Origin: 1885-90, Americanism; noun use of verb phrase lay
off (www.dictionary.com)
also lay off; 1889, "rest, respite;" from lay (=) + off. Via seasonal labor with periodic
down time, it came to have a sense of "temporary release from employment,” and by
1960s was being used somewhat euphemistically for permanent releases of masses of
workers by employers. (Online Etymology Dictionary, © 2010 Douglas Harper)
The temporary or permanent removal of a worker from his or her job, usually because of
cutbacks in production or corporate reorganization. (The American Heritage® New Dictionary
of Cultural Literacy, Third Edition)

b) Statutory Definition in Hong Kong
(S.31E, EO {=I 30/06/1997)
FLIEESLRIRFR AR, TR R SRR BN FMIEREFIREEMZENZELEME, 4B

BEzERENZENREECUTERAERAKEL: NMEZAREREERMAZFLFNA FRE
8-
(a) FEE(ELE 4 EEHAEARBALESE TFHEEH—F 5 X
(b) TE(ROELE 26 EEHMEBIBARES TEREEMN=22—,
- MEELREM—SEMERFNZEECRERETFNE FPREERBIERT
BENH TERFRIE, (H 1990 F5 41 5558 8 RIEET)
- LMERTFHE, EABERR. KAEH. FBEAZEBREFHEEA
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4.7.3 Meaning of Redundancy #EHEE
(S5.31B(2),EO)
ﬁéﬁﬁﬁ’\u"ﬂ"ﬁl?&%ﬂ%, BIRIEE = E m R ERE
) fEE4 %‘IEE SEMBRERES ;
( )1@ FISEREFELIEESREESEN TFIZFIMERERES ;5 3
Q) EEXEEEFMEENTE ¥ EEEEEMEFTEEN T FHE RS4RI FEE & 4aiEm &7
EfEE

4.7.4 Severance Pay iEE&{ &
a) General Definition-:

- money, exclusive of wages, back pay, etc., paid to an employee who has tenure and who
is dismissed because of lack of work or other reasons beyond the employee's control.
Origin:  1940-45 (www.dictionary.com)

- compensation paid by an organization to an employee who leaves because, through no
fault of his own, the job to which he was appointed ceases to exist, as during rationalization,
and no comparable job is available to him (Collins English Dictionary)

b) Statutory Definition in HK
Part VA, EO : E&&E 30/06/1997

S.31B RAMEREREEFIM —ARIESZ 30/06/1997

(1) ZEH BIEESMHSATREALVRN 24 @R

2) EEFRHEMERE (redundancy 1)

(3) BETEHIRMERSNEHRERE, RHEMNIBHRZBEEISL (redundancy 2)

(4) lEE&{=I(layoff)
ML (2) B Q) i HEREFESFHXRIEHENHRERB ZAIRALR 7 X, UEEERESEER]
SRS EMER, MEEAFEMIEEZIEENK, AlEEEEESENE

C) XENE

- BFEME BufRE / KEI% 3 BEAA UEREFBRLHERENENBEN WEEE,
F 1R ED LG E NP RBIANEARIER)

- BEEXEBEGWNEIEEUEARXZRLBRENENBIERLN 2 BAN, XfTEME,

- S310, EO: Making of severance payment
(1) Where an employee Iis entitled to a severance payment under this Part, his employer shall
make the severance payment to him not later than 2 months from the receipt of a notice in
accordance with paragraph (b) of section 31N

a) Offence & HIEEZ]BY
- BEEFNEBESIEREMEIEMENELES, JHISIE, —&£EFE, Koo HIF 5 &level b),

4.75 Long Service Payment E8IRTEE

a) Part VB, EO EEIIR##FZ LN. 203 of 2006 01/12/2006

S.31R e E%EENEEARTZTEFIA) —AZIZZ LN. 203 of 2006 01/12/2006
(1) BIEEEMENTREAVNRD F
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http://www.dictionary.com/

(2

EEEME BIIFER () FIRRZBEAMERNGEE (IRFHEMEHEE
( E

=
BEIEHRNERSY, EaNHRRAEENGEREASHHRZAAMR 7 X, UET
KEEBHANURENENER, MEEASEMIBAEZIEE K, AEEBREESRIKRESR)
) lBE TR T
©) & EI@%IEEEFE%W&
(6) 65 BERELLA LRV EE R FEMmE:

)
)

b) RAGHRH £ 1755/
AEREREHNRILER 7 RAXMRHRGE

c) EEHIEEZ]AI (Offence)
NN ERESIEREMARAZMEIRIZESHES Mgt —&ER HaoJHEIFR 35
BExREEEZ 3 &£ (s.25 (2) (ba), Cap. 57),

476 EME/ REBRBENAESGE

a) H#ES
BECIERLMIRR 12 AAMTHIE X KRE—ERAMNIE x 2/3 x cJEBHKRFFE
BIELAHKS 22,500 #1=72Z Z(B1$15,000)% LR

b) H#Fzift#ES
BE&%ZIIFH 30 EEETFHPHRESEED 18 XIE sibitiE 12 BAMFS
TE x oJEMRRRFFES
BIEBLAHKS 22,500 #1=7 2 Z(B1$15,000)% LR

c) EEGFA—FE, RoZEEENEHRHMRELHIHE

a) 185 oJiE W IRFAF &
(1) FnEflEH5EEERT 1990 £ 6 B 8 HAl 12 EBRFIIB#A#8iES 15,000 AIFEEE
LENES, MNRIHEESHNMEREBEEE 2004 &£ 10 B 1 B3kLAE, o[iE22r RIS
F5
(2 )E 1990 &£ 6 B 8 HpAl 12 @ABFE9B##8iB$15,000 KIFEEE H&kenEE, HRFFES
BAZE 1980 4,

e) REAEE
BESLHEE 2003 &£ 10 B 1 BB
BEEC]SMEMNE / EERFEEHNHRSEEA HK$390,000

4.7.7 EEVE/ FHHHE?%%FE?@%J MATESIEEDS. BERAGTENEHEBER
a) oJLAEEH7L.
M !IME,%;E SERFEELMNME —ERERNKGAEFNZE GEBRREERIMESD)
EXfTF%ES ; 3
) BETEEFMAEEETY, MZEEFES28#TE CGERBRENEERMMID), ;X
SZERFEXMTZIES  BIENENRHRIFES oIS i FRIEIR, (BEHEMEIE
HIRRTE M ARTF F B BRANFRREAIR,
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b) 01778

EPRE BECUMBREERMFAEENZES R BHERETTHNRIAKREE / EME

EX oIt ERFIRHMNTER, FESREEEMHNERRGE / ERENE

#HITIRIHH S ZBME -

(1) WEEXERREEX(fTRIAKRBEHNENE  BEXILAEBEXITALZE ‘EEMIKRFA
ROAEEHFMEENESES ﬁiT%%%ﬁEiﬁﬁEEW£§$$E,u@
DG WNEE- 1§72

(2) EEXARREESX(MRIAKRFBENENS  EECTUEERZAARIXEESA LR
WEEREERMMEENZE D, SRABREKRMREHEE NEREEFERET
RO EEHNEHRFEENENE

4.7.8 HiniEstRAAARFEEMIBER

ﬂﬁ?@ﬁﬁﬂﬁ@ﬂmﬂv
EEENEEZ2RGIMEBASGIMPEELIEEMNEIRE, FRM/ XA RNESEEIREGH
T1E (Form 1)
ﬁITEWﬁﬁ%“%%W 14 XN, ZHHEEESHEFIERMGEMEBLSGEMPEET
HE—RBiitesE ERNF—E2R BERfREIRE EFEaEETRESRRLD 48 I,
EMBEINBRAERT (LT HREFE

t#ﬁEEﬁ%ﬁ%E
MEEEE%té30%WHEI$%%WE%%ﬁ§
I RGRRIIERIEE
HIESMABIRHEPAER, BEEXTEWEIRFERIEER 7 KA
SEREMATIREBERN, BEEPEHRRE 7 RAX
EENREARIZ EHBRRF
F— LB
FZ 0 FL(WiBiE 1 ABE, EREIFFHEAE)
E= . RB(WBE 1 AB:E, REIZTFHEDE)
M effEENEENLIEA
Offence EFIEAZIH] @ ESIEBEREMARAMNEIRFZEHAENEENKE, oIHBE,
BRI 5 B

479&&@Ab$ﬁ EEENEBERRIIRIFER LR

BIREMNE BTE B X 4 1058 CB(2)2019/13-14(03)sEx4 2014 & 7 B 17
H
NEER: BERIAEMRBARBAUGTEENERRIIRFZEEMNAEFFLIE, ZEESK
ENSERIFEAR—EELEMERER BIRESMNTEME EMKEEIIFIERE
MR EEE
B ENEREIREESTEMNAI LIRA 22500 T, EETUSHMENESERENRE SR
SEEA 390,000 T, Mol HiRARFEES I EIRF
RIEMTHETBENESEP#ERAE, ®204FFE1E, MEATHEBMEWRADNES
13,000 7T
BTRRA

o (EFEER) PIIEMNENEREIIRIFEEEN B H LREN 22,500 JT), HBH#IR
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B RER 7 e B R R #rk 4
o REFEFEEFKERMFRHENEE, LEERF/IE SEMBNFINEGE BF
FZEABRE, BREEEERBRANZAT/\HNEEA/P/NE WANOESMFIR
HIEBEA,
- BERLEERE DEAZRBECURIGERNEMNERRIRF M EZERSREEKE

4.7.10 Exercise on Termination of Employment Contract
*SAMPLE LETTER OF TERMINATION FOR TERMINATION INITIATED BY THE COMPANY*

<Print on your business letterhead>
<Date>

Private and confidential

<Insert name of Employee>
<Insert address of Employee>

Dear <name of Employee>,

Termination of your employment
We would like to thank you for your always honorable services to the company. We regret to
inform that you will be relieved from company duties and other formalities on the date specified
below. (Optional)

This letter is to inform you that the employment contract (the AGREEMENT) signed between
you and ABC HK Limited on <Date> will be terminated with effective from <insert the last date
of service of the employee intended by your company>.
Option A’ Use this option If you want the person to work his or her notice
period.
The contract of employment between you and the company shall terminated by notice according
to Clause 1 of the employment contract. Your notice period is 90 days. Therefore, vyour
employment will end on <insert the last date of service of the employee intended by vyour
company>.
Option B: Use this option if you want the person to leave immeadiately and
be paid in heu of notice.
Your employment will end immediately by payment in lieu of service. You wil be pad a sum
of $<insert an amount which is equal to 90 days of your salary’>.
| Following is applicable for both Option A & B:

You will also be paid your accrued statutory entitlements and outstanding remuneration of the
following?:

1. OQutstanding salary, if any, =

2. Annual Leave Pay, if any,

3. Long Service Payment® =

' For Calculation, please refer to Appendix |
2 Please refer to Appendix |l
3 Please refer to Appendix Il
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You may aware that the company is trying her very best to compensate you for no less than
the required statutory entitlements in Hong Kong. As the same time, we would like to remind
you the below agreed terms that are mentioned in your employment contract:

Paragraph 4 states, that “this Agreement contains provisions regarding confidentiality and non-
competition and Employee acknowledges, understands and agrees that an agreement as to non-—

competition and confidentiality is necessary for the protection of ABC; and,
Paragraph 5 states, that “Employee acknowledges, understands and agrees that the product line
of ABC is extremely narrow in scope and is marketed for world—wide distribution”, and you are
obliged to observe, pay particular attention and act in accordance with the confidentiality and
non—competition terms and conditions stipulated at but not limited to, Clause 7 and 8, etc..in
the contract of employment even after the termination of the contract of employment.
You are also required to:
1. Be punctual and abide to all other rules and regulations of the company during the remaining
period of your working with the company; and,
2. Carry out your original job and duties as usual; and,
3. Handover your current responsibilities, information and materials, company properties, etc.,
that are contained in Schedule 1.
You need to come to the personnel department in the office at office hours on XXXX / the
last day* together with the above schedule 1 signed by related staff of the company to collect
your terminal payments specified above.
If you have any questions, please don’t hesitate to contact <insert a staff responsible for
handover>.

Yours sincerely,

Position & Department
Date:
CONFIRMATION BY EMPLOYEE

l, , |ID# acknowledge that the
employment contract mentioned above shall be terminated according to above date. And |
confirmed that the above information is correct, and | agree with the entitlements calculated and
| shall also comply with terms and conditions mentioned above upon full payment of the
entitlements mentioned. | would also like to confirm that this is the full and final settlement by
my employer on termination of my employment contract and there shall not be any clams,
whatsoever, under any excuse to ABC Hong Kong Limited after | have confirmed received of
the entitlements.

| confirm that | wil go to the personnel department in the office at office hours on the date
specified above together with the above schedule 1 signed by related staff of the company to
collect my terminal payments specified above.

<Name of Employee>
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Schedule 1: Handover of Responsibilities, Information & Materials, Company Properties, etc....

Staff leaving of the company is requested to handover below Operation, Information &
Materials, Company Properties, etc...to below designated personnel or departments:

® RESPONSIBILITIES (A SEPARATED SHEET IS REQUIRED IF NECESSARY):
a. Operation details...
b. ..

Signed by Leaving Staff,

Date:

Confirmed by,

Department
Date:

® INFORMATION & MATERIALS

Details of Information (a separated sheet is required if necessary):
a. Products Development ...
b. Intellectual Properties information...

Signed by Leaving Staff,

Date:

Confirmed by,

Department
Date:
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® COMPANY PROPERTIES
List of Company Properties (a separated sheet is required if necessary):

a.
b.

Signed by Leaving Staff,

Date:

Confirmed by,

Department
Date:

4.8 Tax Issues of Termination Payments

4.8.1 IRO S8(1A)

Section: 8 Charge of salaries tax E.R. 2 of 2012 02/08/2012

Salaries tax shall, subject to the provisions of this Ordinance, be charged for each vyear of
assessment on every person In respect of his income arising in or derived from Hong Kong
from the following sources— (a) any office or employment of profit; and (b) any pension.
(1A) For the purposes of this Part, income arising in or derived from Hong Kong from any
employment— (a) includes, without In any way Imiting the meaning of the expression and
subject to paragraph (b), all income derived from services rendered in Hong Kong including
leave pay attributable to such services; (Amended 69 of 1987 s. 2)

4.8.2 Payment in Lieu of Notice (PILONs)

- Prior to the year of assessment 2012/13, payments in lieu of notice paid in accordance
with the terms of employment contract or the provisions of the Employment Ordinance
were not assessed to tax

- the Court of Final Appeal and Court of First Instance in their recent decisions have given
clear guidance that payments in lieu of notice contractually agreed should be assessed to
tax

o Fuchs, Walter Alfred Heinz v Commissioner of Inland Revenue (“the Fuchs case”)
and

o the withdrawal of the appeal to the Court of Appeal by the taxpayers in Mrs.
Murad and Others v CIR (“the Murad case”)

a) FROM 1 APRIL 2072 ONWARDS
- any payment in lieu of notice whether paid under an explicit term or under an implied
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term (s.7, EO) will be assessed to tax

s./ EO provides that either the employer or the employee may terminate a contract of
employment by agreeing to make a payment in lieu of notice to the other party
employer is required to report the payment in lieu of notice on the "Notification by an
employer of an employee who is about to cease to be employed” (Form IR56F) or the
"Notification by an employer of an employee who is about to depart from Hong Kong"
(Form IR56G)

an employee has to report it Tax Return — Individuals (BIR60) from 1 April 2012 onwards
In other words, if an employee is given sufficient notice of termination and receive income
during the notice period, his/her income during the notice period is a normal reward derived
should also be assessed to salaries tax

b) When the Employment is terminated-

a) after working for 7 days: 7 days’ salary income is taxable

b) after working for 1 month: 1 month’s salary and 7 days’ salary in lieu of notice (that is,
the employment was terminated immediately, and no notice period was given to the
employee) are taxable.

c) after working for 1 month and 7 days: 1 month and 7 days (that is, the employee
continued to work during the notice period) are taxable

d) after working for 15 months: 15 months and 1 month’s salary in lieu of notice (that is,
the employment was terminated immediately, and no notice period was given to the
employee) are taxable.

e) after working for XX vyears and XX months and 6 months’ salary in lieu of notice in
accordance with the employee’s terms of employment: the 6 months’ salary in lieu of notice
IS taxable.

=> all salary in lieu of notice is taxable

c) If the employee pays payment in leu of notice to the employer, can he deduct the amount
as outgoings and expenses under salaries tax?

deductions under salaries tax are restricted to expenses wholly, exclusively and
necessarlly incurred in the production of assessable income

Payment in exchange for early termination of employment with the employer is not
accepted as allowable deduction

4.8.3 Payment in Lieu of Leave in Termination

Cash in lieu of leave is similar to the salary paid and is taxable
Need to fill in Form IR56F or 56G
Need to fil in Form BIR60

4.8.4 Employee Compensation Arising from Injury

personal injury through an accident arising out of and in the course of an employment, the
payments that an employee receives under the Employees’ Compensation Ordinance are
not considered as income

employer need not report such payments on Form IR56B, 56F or 56G
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- employee need not report them on BIR60

4.85 Severance Payments and Long Service Payments
- Severance payment on redundancy is the means whereby an employee is compensated
for loss of employment through no fault of his own while payment in lieu of notice is an
income from employment
- Sums paid strictly in accordance with the provisions of the Employment Ordinance (EO)
are not assessable to salaries tax

However,
- employer and employee have to report sums that were paid in excess of your statutory
entitlement
- details of the payment are contained in the letter of employment; the issue becomes less
clear

The recent Court of First Instance decision in the case of The Commissioner of Inland
Revenue v Yung Tse Kwong [2004] considered whether a severance payment made in
these circumstances is taxable

4.8.6 Employee leaving Hong Kong {EE REIS KZBEFATE
- [DizEE &Mt TEETEE & H EA
- TEfhFEETERERHARI 1 BA, B3R 2 {7 IRB6G Fi& (EKIEEEFIRM)
- AR IRB6G FTIEHIEE, AolTHAM EFHM(BIEFHE. BE. CAMZELRMHNESE /
i, ERceTiRHEEEH), BEEMRZERFERMRERREHBELN TRIEERE]
&, Ao fteEinFEmIELA
- S.52(6) & (7), IRO (Cap. 112)

4.9 Record Keeping
® Please refer to sample forms provided by LD
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5.1 Statistics
EBRELTATEEHOIE ? ERFIEEH#T -

5. TiZk{eEHIE

Year

Number of
employees’
compensation
claims received

Number of ordinary
assessments of loss
of earning capacity
of injured employees

Number of special

assessments of loss
of earning capacity
of injured employees

Number of review
assessments of loss
of earning capacity of

injured employees

2013 55 168 19 696 0 3 646
2014 53 917 19 364 1 3 799
2015 51 917 19 725 0 3 874
2016 51 b4 18 890 0 4 105
2017 51 108 17 675 0 3 854
https://data.gov.hk/en—-data/dataset/hk—Id—ecd—ecd—keystats/resource/98951d99-6d8a-479d-9c37-559641e298c6
Number of minor
cases (cases involving |Number of non—| Number of all non—| Number of fatal
sick leave of not fatal cases |fatal cases reported| cases reported
Year exceeding three days) | reported under under the under the
reported under the |the Employees’ Employees’ Employees’
Employees’ Compensation Compensation Compensation
Compensation Ordinance Ordinance Ordinance
Ordinance
2013 16 096 38 868 54 964 204
2014 15 531 38 173 53 704 213
2015 14 994 36 732 51 726 191
2016 15 134 36 230 51 364 190
2017 14 645 36 247 50 892 216
https://data.gov.hk/en—data/dataset/hk-Id—ecd—ecd-keystats/resource/069c0f7e-eda?2-476¢c-997¢c-c7a110484f30
2011:
0 ST RHIZIES0 996 REEMERZE, BPEIE 15 944 REKRABIA = KRFREBRIEGEESE
2012:

® STRHIEIED0 /63 REEMEREZE, EPEIE 16 266 TR ABB=XKFRAESBEZE
® HEFR, f£40 497 RERIFETHHFERBB=RNZIGEZEF

I%
® RIEFMBILMAMBHNEEGSTCREEZESRFR 39 907 F BZTET=
¢ STEEENBETRINTREE 4INE_ZEZ=FM 17.7 T 20.2%)

#) 42 022 R F&F 5%)
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https://data.gov.hk/en-data/dataset/hk-ld-ecd-ecd-keystats/resource/069c0f7e-eda2-476c-997c-c7a110484f30

® FIEITEMIESINFA 12 547 R RIZEZ=FM 17 249=F, RV 27.3%)
® FIEITESTRIANEINES 213 (MZ_EZ=FHI%A 31.3)
(Annual Report 2012 Labour Dept)

iEEES

o BEMEFEREES280F

o S ERMEFEREMEMXIE. WihEAFEISKEIE B
® CiAEtEISE ¢ www.labour.gov.hk/tc/osh/content10.ntm

5.2 Case for Reference:
521 FEMAITHERS AR EEMHERMRSR 2006 F35 312 %

B AEBIEN RERABRBRFARSE
[I-xx] = Arguments on Contract for Service
[II-xx] = Other Arguments

HEA : 2008 F 10 A 10 H

1. BB ABAENMIEN 2000 F 4 A 26 HEI RS mEHABKTENMEEME [I1BRZI1E
Bt EEEAT. WIFMKES, BT XEEXTF BALERITFEAREMMKETR. BEL
FABTINR, ARBEEIRE. S TZE BXItFER|ALERESTEZIERRREIRIE.
BEEREEES

3. BRAEBEMESRNRAE, BFERRKR Poon Chau Nam v Yim Siu Cheung trading as Yat Cheung
Air Conaitioning & Electric Co [2007] 2 HKC 135 (5 144D-145C ER)—Zdh, ZRE THEZES
Market Investigations Ltd v Minister of Social Security [1969] 2 QB 173 BRIRZRZEH| Lee Ting
Sang v Chung Chi Keung [1990] 2 AC 374, Wis|iiA FEEETR:

o the fundamental test to be applied is this: ‘If the person who has engaged himself to
perform these services performing them as a person in business on his own account?’ If the
answer to that question is ‘yes’, the contract is a contract for services. If the answer is ‘no’,
then the contract is a contract of service. No exhaustive list has been.....

4. R E, [IF01]RAREREATERERBIEEEHEEBRELZETE, EERRARITIME.

b. RFEMBBRLEEEIIEERAI—KEN 2005 5 4 B 25 B, FHEABL TEEINELENHT
HAITRIETIF, RIFFRERMRASZNIE LEM, EREANEMXIIFEZA, [-01hE)REZE
AEIFMEEMAEIETE, TEURHE, —RUEEHIE SRIEHBREREESSERLILEE
RIZER, MRBESHE—ITARE, EHESEPRIEFLABZFER 500 TRASRLE, TR

FLER 7N,
6. BAERLZHHIAL, [I-02]5XRENEXREFHTIE. ESiRiEIKETT, EXTF BRERE
KRR RIE. EMAMNIIEP, HEeITBEMHENEHIZITERN,

8. ESMEEN 2005 £5 A 5 A, [I-03]:BAF ROz iHIEIHERA BHEREINET BT 1,000
TIERZMRXTIENIE,
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9. MBBRIBUAENXAFRELEMR, MsEXAEEREPMELERKMIMAIR, LisrH
aa, [FO4JEXKRERFAFBRFTHEEERBAL, H XERE 3 KA, MASEKRARAR
7AWt ITFaS, T ENRARSFITERAL) 7,

10. HEL®EKEFE 3 RalBEREBAENSNXEEE, [IBZT—HEisEAERMT,
A HEEARSY, EAEEBLTINMEEEHEAL". tBESEEEFETFOEBESI
MEESHRZATEE,

. B, [-02] @ T AEBRBATRIEIERMITIENE, [I-04]18RBTEM I RititiE, MTH
LmE, ERAEERAEET ANTE, BiIsSthEEEMNT BERETHE,

2. tHEBZALGEFRHRERFHBERLR FERRBRENRE BEINGREAERIEG
Bif. ARHESELBAEERR I TFZMAXEREENS M, LIIFEEF THERAL,

14 BREE. R, ZEIRFABH, MEIKXEFEIRT, MHNAFERBREREZE HETA
ST, B ITEMENDRBE, LISEELERER,

15. @z x5, [I-0NHSRATERENRIEHEE, BITITRT M, EMBESINEF, TR T
F[1I-01]2005 £ 5 B N HEXRMFIZR 2 A, HEWRFIELLEHE, (BiEE—X, AR eRET
RIEREELPIEMI IEEEXREIN 7RI BATEFERE WEMMAIKERN HEBAEBITHER

18. BEpRERER 2006 F4 H 20 B BIII-02]B4a Bt T F 5 XAl ARSTEBR T H—TH
B 155 IR R IREER LT FEHERS T RIMES TIBMHE MR TNHEEFLERMERS N
B TEMEESIN, BERENITA,

19. [I-02]FBRERRABEEL 4 B 20 HRS I, RIBEMINEEHEEIET ZERMFTIE 2, thERE
BB HSHBEI=E. BREBREG, SEESREZEHMETIRE, BMESINERAREEERS
BERRAREXNERAEZMBE, BFX B EEEEELMEE : & Ying Yuk Shan v South China
Morning Post Publishers Limited, DCEC 479/2003 (2008 f£ 1 B 28 H 7 #IE£) hiES|(HIEEFE
38 ER)ZEEZER) Wilson v Chatterton [1946] 1 KB 360, 25 368 &:

“We infer that sick men and partially unfit and partly disabled men in employment were intended
by Parlament to get the benefits of the Act just as much as the hale and hearty and perfectly
fit men; for any intention of Parliament to exclude them must have found expression, and there
IS not a hint of it.”

20. 1RBIMEBZIAMIIMER, EBEBEBRIBEAIZ(CSHE, [I-02A10MNESEREERRE - B5
5(2)(b) 1 ; [1I-02B] 2k {f& & & 7¢ {F {o] 0 5] AR R0 P {F BRlt =2 KEE {RR 1T () 1/ = PR it fth )= B ek LATE IR B 2 5%
BERFHUIEE - 8% 52)(c) &, [I-02C] X EEEXRBoBENEASILA B B NNER
AETA MEEESNEEARET FHRABRETEBSINAEISEE BREA55 | A ST A IEELA
R 53) 18, BELBIFMRTMERE KNENFRDHBMLLEREEELERMZIBRBIMESL.

FEL FEETMERFAEIN BAECT 2005 F 6 BEBHEEREFEMNE BESETR
=81 1,760 ;tmE,

21. BIEMESLLEE XEIDHBLIMEHRLIATSE, FNEEWNERENELENEHE BE
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ShnfhpREiAR, REMZ IR LR T 3E4EH,

BAEMZS
22. BRITIEEREMNGSHRLARE EARFRE+RAGEOUER MBI QUEEBEERS
B ik,

23. tRIE 2006 £ 1 H 18 HEEWEZESMIEERE, ERLERZEXGSINAEREEBERE
fE, RAEREGEE, KARKRIUXABENRE 1.5%, é%%‘%’fﬁé ht 2006 & 4 H 18 B3 L&
BIE, BMttRABARASIBUKARKRIVUNABEA, ASE 35%, piEsth, BREREFRGISE 18
fFRi2d £,

BARE AR TENBEREREES T 2006 F 12 B 28 HFAfFZ#HRE, BEBUTEEA

n>}_};

RATAERER TRBERUMETHRSEETN, ERAVELAERERBELE,
%EhEFM%E&mE%ﬁ%%EF 2, KNBXROEOR BRERF/NE, REALRKIR
%ﬁﬁ%EFWﬁr £ X BRER,
Q) EEREARERLEALBRBEEIZEIRG  ABIERHERE  a=BIBZMREL XiLtE
ERMRBFRAMNRERII,
)%%EE%@%%%DM%?K?M@ ERERE,
(5) 2006 % 7H29HZE 8 A2 HEfME, BALERERIER BARBNFN, HERZLEEN
£, BELEFMEMR, BRESIMNER,
(6) BRERABLECESEENLGE  ME—LSHEBEBASIEMANIL, REEMBAE
ERBMRNBIEZE 4%, RMmEXERIUTIABES 5%,
(7) BREEXAREBLAEARBNR, tABEBRSEININMNIE MBEBSMAKEERNIIE B0
BRELA EFHE, TFSREMNMBET A, SEEF,
(8) BELBERZESH FELERBRIHIRE,

EIMNFEIHAA

2. BRAREGEENEER, RERFIXEBRRX I INF, HEFEREL00 7T, REBRL, fMEFIEE
BOGEREMNT A, H#FZEE 400 £ 500 5T, RIEBELLE, SIpiittEl 2B AR EEEIRIEEE
AL, H#r4BM 500 T, hr¥ E— (I (F, BNEARIZEE T 2005 & 4 B 20 HE9b a0, BEE
HIPT1S B3 281 550 T, SthBXHERR,

26. EPARIBSRAERMRIE RAAMRMIEASER 2006 F£F 2007 FFREEETHRAKRITFIIRR
Miatst, #ETFI9BRTFHEGE 26 X, (BHEL, [BALHRAEIEERMN 12 ER, MEETSHE
BIfE18E260K, #=52Z, ERFMTHIZATIFHEPEII 22 X,

27. EBEBEFE N0 . NOA) . RN, RLALEE, AERS, LAB#FHER 500 TAFI
BRAIFHE 22 REAFEBEEAANERSEN, BEZ, FHRAARER 11,000 7,
IS RATIFEE N EAEEE (S 10 1F)

28. #EIRBIE 10 1%, BRLECIEMEMHBREARBAK, B 2006 F4 B 27 HE 7 H 27 H, RIEKF
BIFIEREENIREM AN, £EEAER 11,000 7t/30 x 92 X x 4/5 = B 26,986.67 T,
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KABKIAFBEN T ERIEEE(E 9 1F)

29, LHiiREEMNERER, SEREFEABRMNRI ABEERSEININING  MESES
MBAKNHEENIF, PIINERETIA. FE. REZE. NEEITAHEMET,

30. RIZEXRE, tMBEMESIMNEN 8 BniBEE, BRIFFEMENRERIE, FILAKIM
REthBAREEEBETE, QR M MBHEERARIIF1E2H, HEFE®RE 600 kT, #REEMNRERE

ABEEB TR, BALRE O . AREMBLENABEBSHER L RBESHSHERNKHE
EMTIfF, BAEEMNWEERAGRASHKHMBRE, B BE, BEIEEH. SN TS (8

EXZRREREMMA,

31. RBERAMMABEERM, REEFIMZ—I5081815, KERMPVEREEMIE, EH1Z 9N b) &
#1245 Hong Kong Paper Mills Ltd v Chan Hin Wu CACV 45/1981(k 1t Lui Kwong Yan v Shu
Hing Decoration Workers & Anor [1993] 1 HKLR 168 ZEhf#iE) /AR , BEAREELE X
A HER {7 B2 L BRANUN A BE D 5 ERIBE(E,

32. LuliBE—FHRRMAAET, NERE T REBEERE T EIRA o BRI R8T FHY
Fi198%. EPEURLZETIIRHAEE 7277 v BUMTFIIRHABIE 8252 5t ; BMEE
/AEENIBFHIRFREBE 8172 5T ) —MREMBERTFIIRERAER 5,325 T,

33. AFEEEEAHLMAR BRERRMLIMFIIRFRPENITBFAESE, UMREZEAR
TR ERABE 7,277 T, W EWMAR, BAERAXTEENMNBALIFER11,.000 - 7277 ) /
11,000, 540 34%,

34. #HIERRBIE 9()(b) 1R, FEBEBLALANGESHMBNE FEBEME—RMEEAEMNT
EREBREBEIREMITRARENIASENHBDLL BES JNAS oI AckE K%M R KMzt Fhiais
MBE D RETELER, LR, ME—FEMESET, BRABEEIESEMNR, 7o /ERIEEE", Itk
MELRARBAUER, ERKBHUIABENA 35%  SHIBERESUER, RJE 55%,

3. REFBRERFEANRZE, MESEBEMR—FRIBRIE @R T RARIIENHE D E,
ZENEBRABHBAE T RBINIAENNERE, REBEMRFTENGIEN GSREEEE
R[04 34% e 5EM B IEE, ANEHERLEIRESE 18 IRIZHE LR,

36. TEEIMNEER ERA 515 RIBIREIE 7 R 01K #HESEEREZE B 11,000 x 72 x 34%
SynEnL 269,280 T,

37. EBEAGTEIZER, 20060 FTFTEORABESRBEETEFMN ) 2ERHZBEBESFN. H
BEZURFRE, BAGETERNEZFELMNITE, BELSISEIEBEEINGER]  BEETE
FIOrERIE R, SoIBGN, BREGARINEGRELE, BAEMBESRENIEEN 2006 FShE
KIEBRTEFBREUIABE S, BEMNMEFI TREEES, REDRARTZEELEMNES  REEXR
4 LKK Trans Ltd v Wong Hoi Chung, FACV 14/2005, HIZEEZ £ 372 475 ., BN, TREEE
BELEMESHERHNRNEREMEINZSER B LKK Trans Ltd FIZEEE 49 KR,
BREEHHEMEEEGE 10A 1§)
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38. FRILEMERMAEREHER 1,630 TERKE

RS

39. BALEESHMHER !
RIS 9% BE  269,280.00 T
RIEE 107 B 26,986.67 7T
RIS 10A 18 &=
ait: B 296,266.67 7T

S 5
Ap

40. AFEFBALEPFEGEH BIITBAXTEBLEEREFESHER 296,266.67 TEFR, BTG
ETEREN2006 F 4B 26 H) #£ESKZAE, UFHENEFE  SKEZ2HZMA LT
BRILFIEFEEE,

41. Hﬁﬁiﬂﬂwﬁiﬁzﬁ$ EETREMFENE, EJEE/H}:.:?LEO ENERACE=VEE: DA
g E. %IZK%E’JE.’A%E@}F <<£$$EEJJ?EEJJ>> AIE, RREmLHEAMNE SR U—H A%
7%%_?14 RKABKEERMNAERE, wLBHMFE,

2 Litigations, not appeall [a—ZEHETE S ZABRI#EE HCPI 211/2008

Ch. HEEERIEIXE

C5.1 F% BB RAELEEIER

52, FBALAMBME, AN EMEHENSE, MASKEBEMSEMETR. k. ERRIIESE
R

53. Wz TR BEBRELEREI M, TNREENEEHMERSEBILENEREIER,

B4, BURFEIZMEBLEIEEM,

55. %E’SDXJ:EIXEEE?EEB’]{E*“EMK EWNDARIAR AL B EIT R ST EEK. k. =ERIIMEE
g, AESESENEDS. SR RAELT FIEBEETREES HKS150,000, BRLEHE, AEES
E T RS XEMAAREMZEGI[3],

C5.2 ZFEpIRABRKEEEEKRAEE

66. FiEZE#R DCEC 312 /2006 —H=DHETBERESIHELRHN 12 EBHAHNFHIRAR
HK$11,000,

57. ARFEFRMILTIIRAFHFAFEZAIIRANBRIER,

58. REBALEEABRESN I 31 AMEE. (20055F 4 526 HE 20055 7 A 27 BH) fth1EtEHAR
AL, RUEtELILERBRIFERIINAB R REIEEBRNEES !

$11,000 x 3.1 B x 1.05

= $35,805

59. fARiE MhBEHE 2005 & 8 AIAKIZH7S600, ERTFFEZMBNEERMRIE, PRLAAY
MREMBABEEE T X, 2006 F 9 Ay, thBEERRTIE2X HE$600 REABNEKERE

B ARBEHESE T A,

60. fhpt 2006 &7 B 29 HEREERESESFII. FinRthFELEHE —HE 2000F 2 A,
T UCHAR fth RBE A,
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61. MAED, BERERBRENEEMEPAIEERLIEISHEZIER, LIRS EATRZ
B,

62. RBEELEHBITEIEARELF, SRR IMASHER, BRILZAIRZE, HIFEREHN
EoILAT(E, PRUABIX TEZREERS AEHENEX,

63. HREREIH, BAERBERSBEILILFNBERIAN, 5% RZEF., ZBEWRAREZERSE
BXHERNR $7277, RERFRMILEHTE,

64. RtfthfrmfrE ZEFNBRFRIINABRREREHERNEERES - (11,000 - $7,277) x 19
H (2006%7 H28HZE2006%F7H29HK2000F2H1 HE2009F 98 1H) x 1.05 -
$1,200 - $1,200 = $71,873.85,

C53 ARRUIABERRETEEIEKMEEE

65. HREAREI BAEREWNSBEILIE, MRIEREZRFEETR, NEEREREM
HIBREL[4], BREIAFIARRTEREVETES 8, BUL, A RRINABKREZEEEIBRNEEES
(11,000 - $7,277) x 12 A x 8 x 1.05 = $375,278.40,

C5.4 TRKEREHE
66. EBEIEERENSELANNL, PTHEKE KREMBREBERFG NEZAMRSBHIHEILL
RARFREZZE, NEAEELERANILPRMESEEEEEESRS50,000,

Cbb HIFIEEHE
67. BREINBEZRERI/0 (35 x 14 R), AFEEMILHERLLE]SILEBETE,

C5.6 BR{EEIZRARAS
68. ERLAEPRUAIIBE, BAAESHSIERETA4EMT
Be. SeRAELEEEBEEB  $150,000.00
FRIWNABKR R EREEKRNIEE $107,678.85
RIRWA R BIEEEKRMEEE $375,278.40
WRFRERE $50,000.00
HIFIEERE  $70.00
$683,027.25
(R E#EEER) ($296,266.67)
$386,760.58
D. Z:I:i'A

m af
69. AFEHTE, BREHBLIMBREGS, TIFHUTERGS :
(1) B LTEXTRALEREEIRRE HKS 386,760.58,
(2) BEENCUSHESELMNFR, HHEZRERENNZEBRZASHEINEHES, £
FREHB/LL NERFIRFZEN —F5E BE SERAEZLEFFUEEZFEAEMASIKE L,
EFREBAA/L, 2% FHE,

522 TING WA & FKD EXPRESS CO., LIMITED DCEC 473/2014
® PIIRHBZE, ED @I (BEMERGD (TURMDI) 5 9%, 5 10 1FKE 10A IRIETHY

ffE,
® PR2013%F 2 B 18 HTFF 5 B2MEE, TABEEFRM 104 th FISHth ERIQERLHE, X
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B AFEZRE (TBREEMN).

® PXRIR2013F2H18H, D E—XLD HEBRESIIEENGE HREILFR, UL
mEARTEEEESEIN, DBEEEE (RF) MBRERMSTEEHRHE.

® DR THRIWRKREAZMMIMES WULDREFEOTXRIX(MEEMHE D tWARET
RIPBRAIMEEEE,

BEIEEMETEE

®  (I&MI) = IIRIBETHIMHE

(a) %’EEQHET#:I:I%EEJ’IS’WEIiﬁmﬂit%ﬁﬂyui)\ ENHIBEDEER 3%, AFEERTAE
KB, RSERBBILE,

(b)  TRINAERISIINEERFES 55 58 H# % HK$8,500,

() IBILE, HEIRIETFHMHESR & -

HK$8,500 x 72 x 3% = HK$18,360,

® (%M 10 IRIETHIMIE : -

(@) TxrIHIE3L 487 XFER.

b) BREEMHEBEPHPFEABIMEBLEZRIFRR BB IBEZRLMHEE, PHBEATZEREH
BB ATFEEN, MEBRE, BESEERR—7 (B (&M 5 10(QF K Tse Tsz Chong
v Law Sze Man [2015] 1 HKLRD 1120 5 28 %),

(c) D IEEFRBEIEERHEE.

d) AEHE TRIHABREAESIHINMERTEHBRIFENNIE, %487 X,

(e) IRUE, CIRED = 10 RIETRIMHES !

HK$8,500 x 487/30 x 4/5 = HK$110,386.67

® (&I = 10ARIBTHIMHIE © -
(@) TRIHEIIEPRAEEEA HKE11,602,
(b) EEZETARRER HUELIIESRE,

% 4
S

o EHRLuilBh, AEHE D AR (BEMEIRE) MRER T 2L (MEEHE SEEMT : -
% 9 1% HK$18,360.00

# 101% HK$110,386.67

2 10A f& HK$11,602

e

HK$140,348.67

o DEFMNE FEHBREEINGEEZH BN2013F 2 B 18 H) #£FFABAHEFZEM —E,
mEEZZMMBBHAEFE,

® AFECIEENESMINERRE, HxE'JJ?EIJEJFE})%uﬁp FILERKRENE (costs follow the
event), BIBNERABSZfIIHIRARGAE, AFERXARXBIEHARKEIE MR, BIBERZEMNLE
R, DEXNTZIMNE
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FHBEREELTL #F8 KBTI GFREFESE (FEHRZ July 2014)
E—PLZERSEREEEANFHNRRINEF)N\RERERBHZE AUERMEAMEH—F
MBRAENERARE, SE—RE BHEKMEIEENZARE R=RBYEHREZARAME]
DEEMABETERIF EIR), FLEAMEMRFRRBE Xe=RESHERISASEEL,
TS5 TRER BEREZREINTATURELABRERE.

53 Q & A

a) TIBwEBEAITEA ?

b) BIEZEFIRER ?

c) EERFEZTENLEIE ?

d) EETEIEESN?

e) BREEAEEIFFERRIESH TIEE LAEESE?

) 1BEE L THEFFPREES EBEEXTFZTEEENS 7 PELEFEMMIE 7

9) (IESWEEIEN) FELZERFER 7

h) ITHEHEREER B § BHL ?

) BEGEELUNMBRATSG LAFENESES EBEEIEMTE?
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FORM 2B
EMPLOYEES' COMPENSATION ORDINANCE
(CAP. 282)

SECTION 15(1A)(b)

NOTICE BY EMPLOYER OF AN ACCIDENT TO AN EMPLOYEE
RESULTING IN INCAPACITY FOR A PERIOD
NOT EXCEEDING 3 DAYS

To the Commissioner for Labour

1 declare that the information given in this form is, to the best of my knowledge, true and accurate.

Name (in block letters) ;
Position : [ | Sole proprietor [ | Partner [ ] Manager [ Officer

Signature Date :

D (for and on behalf of the employer) Chop of Company

A, Particulars of employee

Name of employee (Surname first) Identity Card/Passport No,

Tel. No, Address

B.  Particulars of employer

Name of employing company/person Business Registration Certificate No.

Tel. No. Address Industry

Fax No.

C.  Particulars of accident

Date of accident Address of the place of accident

/ /
day / month / year

Total number of days of temporary incapacity day(s)

D.  Particulars of compensation

Monthly eamings of the injured employee
for the purpose of calculating compensation : §

Amount of compensation : § paid
to be paid on / /

day/month/year

LD ATMS)
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E.  (REGRTRHMT (KIZES)
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BHRERT  REFERS OH BN (GGFSTRER) s {i
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FORM 7 Fe n4 7
CHELOYLES" OOMPENSATION URDINANGE (CHAFTER 2823
EEREBER (EMEZMEE)
SECTION |6F &2 16F &
ENFLOYEES' COMPENSATION (ORDINARY ASSESSMENT) BOARD
BREE (FAHL 5

Certifizats Na.

S 081 - 09-2000 GEIED B o

CERTIFICATE OF ASSESSMENT
FAEREEE
this s o centify St (D t1dentity Cezd/Passport No.
EWE ) (5l 8 VS 5 _c-_§

was assessed by the Fmpioyess” Comeensation (Urdinary Aseassent] ficard under Section 188(S)
SHESHE F IS C2 ORI NSBEEEETYE -
Details of <he asssssment are &s follows -

AWML P -
(a) Dulsls) of asesmenl:  13/05/2010 09/06/2010
#F £ 33
(b} Injary - LOW BACK INJURY RESULTING IN PAIN

ZEWE: TEEREdEesE
(BEERE @ (TEMRRAD AXNIRE - ERESLFH

(o) Period(s) of uoscres (rom duly ncocssery o = rosull of Uie injury 5
(sl BB SRR RiTH

Please Refer to Annex  SHEBPIHI4

0) Loss of zare'ng capecily permancntly cuused by the infury &
DHRESBMEIBTAXKABMERINT AL *40.5%

Remark:  DXXEOXXX
3L -

Aseessmert) Eoard
i)

for Fmployess” Comnegsation {0cdins
(ERAE ( WIS yERe
TYPORTANT NOTS W X W75 )
(i} Urde: Section 136((), an chjection to this assessmeznt may bz made by the smployer ¢t the exmpleyee to the Commissione: fo:
Zebowr in wriling within 1 duys afier the Zete of issuc o this Cartificats and with = copy of the objclive 1 be seat Lo the olher
parlys or
i) Uncor Sectine 13010 ang (2), an azpcal ageinst this asscament may o2 mads o the Disivict Court within § montas from the date of
isgna of ;l:i_s Certif-cate. .
0 S BERENEHUETRTE IRFENSRIIFNS IV ENLUSITAZTIREBLEHEES R

HENBUFTELE 78S R
G MIBDR(UARENARUEFRG TRIBFSRREEC BAMEAERRRIEE £E5F-

L0393 93 (Rev.9e)
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FORM 5 # 1% ©
EMPLOYEES' COWPENSATION ORDINANCE (CHAPTER 282)
WEBAAG (FREFHE202 8W)
SECTIOK 16G(3) / 16GA(4)
B 166(3) / 166AL4) &
EMPLOYEES' COMPENSATION (ORDINARY ASSRSSMENT) BOARD
BHEOR (FAFE) BAT

Certificate No. Datz of Issue
HAEEER 032 - 09-2009-GNED BRIAT 20
CERTIFICATE OF REVIEW OF ASSESSMENT
AR LEEHES

The Employess’ Compensaium (Orcinery Asscasment) Board has revisewad cnder Section 156(2)/162A01) the originel
WRHE FEFE RRAGRME MM ERE

agsesTmant mace on 13 inreszect of (NN
i - — F—
{Identity Card/Passport No. Vand bas varied that amsessment.
B/ ERER CHED 'FETHRIFEFHER TOOEBRFA WS -
‘e detals of the review are as follows :
FaAfanT
(1) Dere(s)of review:  (EERH/2011
b-g. g5 UK
ib) iajery: LOW BACK INJURY RESULTING IN BACK PAIN AND WEAKNESS

EERR: T Sns eSS ES
(HEEGH R (TR EXHFRs - EHESF 5

(¢} Vericd(z) of absence from: futv mecsssary ac a r=selt of the injury -

HREEBUASDDEMN:
from w3 frum B nE

Please Refer to Annex  EEEBERG#:

(d) Loss of ezenite cagacity permansetly caused by the injury
HR2BHEMEFRARLEB DB ALEL: 432.5%
Tas Cert:ficate (Form 7 issued by tais Doard oo is cancelled in accordance with
FERURI 16H4)/160405) EHE  TERE 23/06/2010 AR ETE (W) TR
Sextion 166{4)/16GA(5),
Remark: XXXXXXX
o ET .

for Emp Emprn&tm- lamu i Assessmenl) Board

NI?&G ( #F¥E ) BAE 1)

IMFORTANT NOTE W EF HW:
Urieleer Soeiton 18017 and (2), an appeal agzinst this assessment may be made 1o the Districr Court witkin 6 months from the date of ssue

of ts Cert:ficate.
BIMUDEQOBAENARANESE o RN EAEHFFREL L 6B NI BB R

L.0.357 (S5 (Rev. 96)
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5.5 (IEEREIEF) (FEEFIFE 282 =) Employee Compensation Ordinance
5.5.1 BEREE

a) —HREHE
o Ei& (REWMEBIER) (FBEHE2828) BEAMBNEAILZEREMESIE
® EA: FIEREBEESHIEBEIREHZEN
a. =H
b. E)Z%H"ﬂ%i
BiE, RIFMIE. BEEES. aEEIMMELTEMES
o FEEX&H(F: *E}Jﬁlﬂ 5, WMEERTI EREERPEEESINTIHZIE, B L (BEEBEEGD Fr
IEEMER, HYESEXTHE
o EIMEITEZEBHER XA ERRBEEETETEER, MENMIEREIZENES
o FEMSEEER: NEFA—BETEUIZAL, HEEER—MINHHMZME, RERE
FREESEENSATEEEE, RAMAER (BEEERRBD

b) EFIFELBREETLIFHITLS) (REEEN) ZFEELIBEST

b.1 S.5(4)(d)to(g), ECO: TFFIERRIZ, RARIREEAPBEBRSINNZES EXINFELEE
5iE:

)<}

(1) EELUFRENSDFREHETRZEXLZHNIETE, FRIFMHMTST MZEERAR
BT HZFE=EAIF J9I~)
2) REFETIIFE%R BRURFREETZHNREHRNETE, BEERRETREEMRE

T et ELER P

(3) Typhoon Arrangement : 7£J\SEsk LA L REREGHSESKAIE / REEMES LN, EE®R
ZBTESEAGAIIN/ER, UEERGHEREMAITE TFERD, siEZAH
TERFEIZRIEZIUNEA, BEIEMEFIFEEMED,
(REMERRFD) E55  BENEIISIEEFR TR ELTEFRENMZMHEER LR

&sff
f) MEEBBESING, EENRIIBEZSHERESHEA, FHETURENES, B
BEEBBHEIN, BAEMFREXEILFIHERIEBREIN (B 2000 F5 24 555 2 1F
fEZT)

() EEEMEETEMSIZR, WEZAETESRBREA 4 /MR, RABREKRER

AETE#SE SKEHEFEFREETEMSL VR, WEZBHETEIFRERILEE 4 /)

E%W, AI{EEE(REMIERLME) ; 3k

(u) EERRASENEMBAT, EEEERMEETEMESZBAKE L, MRS
(1 2000 FE 5 24 SEEE 2 IRI1EET)

(A) “ZIEZE"(gale warning) IERTREEBHEEMTLIRAERIEMNES, MzZEE

EPREERNEERRLEMNEZNAREA 8 3ifmit. 8 stfm. Ssﬁﬁit 8 SEERE.

9 5k 10 SEREE R SRl s EE E NI A mhe Z SN sEmE L #

(B) “|FRZE"(rainstorm warning) IERR"EEXFTENLERZMNES, MEES

FREBERNEGEREZLNEZNARHEALEC I EEERMESHREELENHERE

MSEMELR ; (F 2000 &5 24 SESE 2 184H)

||}J il
Of o
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For example:

(@) An employee whose working hours ended at 5:30 p.m. He meets with an accident and

is injured at 8:00 p.m. when he is travelling back home from his workplace. T8 is in force

at the time of the accident

=> the employer will be liable to pay compensation under the Employees’ Compensation

Ordinance

(b) | am requested by my supervisor to report for duty during T3 while my other colleagues

are not required to do so, am | covered by the employees ‘compensation if | encounter

accident and is injured during on my way to work? No.

) 3%

4) EEEE 7ol T, BTHEHZERSHIE TarHEALETFREMBERT, UEREENE
BEARBEIER, wEERFEEFTELUINMIBGERD, SEREOQFEUIM G FAEM
7w g

B) MEEEFBEUINMIZEIFIHABEIEBRESINAKNERZIENET, MEERESNRTE
HEHEXFIN, UERBHEEXIRESFSELEEEXHFBIA, AZRETNEGIE (EEMER
By HEEESE

b.2 EEGEFEBLUIMIATFERE, X (BE®HERGD HIFRE
® HFBREIAEANBEAMENEBUIMS TFRZENES
(1) EE®EEAT, /THRSZENIE LTEHEIETFERENBERLT
(2) FEAREORBIBEREREERFBLIMIGED, =k
(3) FERETFEBUINMLTEEAEMM T EPEBSINZERIET
TERIEEZETFHERTEBSI

b.3 Compensation for government employees injured or killed while on duty

® The Government does not take out employees’ compensation insurance for civil servants. In
case of injury or death of a civil servant arisen out of employment, the Government wil
make compensation under the Employees’ Compensation Ordinance (Cap. 282) or the relevant
Hong Kong pensions legislation.

® |f a civil servant is injured or killed while on duty: Employees’ Compensation Ordinance (ECO)
(Cap. 282) or the relevant pensions legislation (Cap. 89 or 99) are applicable

® The compensation includes:

(1) Full-pay sick leave

- certified by a registered medical practitioner, a registered Chinese medicine practitioner, a

registered dentist or the Employees’ Compensation Assessment Board (ECAB) to be temporarily

iIncapacitated by duty-related injury and absence from duty is necessary

- entitled to full-pay sick leave for a maximum period of 24 months + further full-pay sick

leave of up to 12 months by the Court / approved by his/her Head of Department/Grade

who is satisfied with the medical evidence and grounds provided

- The Secretary for the Civil Service may approve further full-pay sick leave on a case—by-

case and exceptional basis, having regard to the medical evidence and the circumstances of the

case.
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(2) Compensation for medical expenses

- free medical service provided by the Government and the Hospital Authority (HA)

- in addition to or in lieu of the free medical service provided by the Government and the
HA, the civil servant opts for treatment by registered Chinese medicine practitioners or registered
private healthcare professionals, he or she may apply for reimbursement of the medical expenses
incurred under the relevant arrangements.

(3) Compensation for permanent incapacity

- sick leave >7 days or if it is expected that he or she will suffer from permanent incapacity
as a result of the injury, the civil servant should, upon expiry of the sick leave, attend an
examination by the Labour Department or receive an assessment by the statutory ECAB to
determine whether there is any loss of earning capacity

- loss of earning capacity, the Government will pay compensation with reference to the civil
servant's age and monthly earnings at the time of injury and the percentage of loss of earning
capacity in accordance with the ECO

— If an injured civil servant is appointed on pensionable terms or on agreement terms before
June 1, 2000, he or she may opt to receive either the aforementioned compensation payment
under the ECO, or an "additional pension” under the pensions legislation applicable to him or her
which is payable each month upon retirement. If he or she chooses the latter, the "additional
pension” amount will be calculated with reference to his or her monthly earnings at the time of
injury and the percentage of loss of earning capacity.

(4) Compensation for duty-related death

- under the ECO, the amount of compensation payable, depending on the age of the civil
servant, will be equivalent to 36 to 84 months of his or her earnings (monthly earnings are
subject to a ceiling of $21,000). The minimum amount of compensation is $303,000.

- If a cwvil servant appointed on pensionable terms or on agreement terms before June 1,
2000 dies on duty, his or her eligible dependents may opt to receive a dependent pension under
the relevant pensions legislation, which will be released in the form of a one—off payment or a
monthly pension.

- If a civil servant appointed on new terms on or after June 1, 2000 dies on duty, on top
of the statutory compensation payable under the ECO, a death payment equal to 36 months of
his or her final substantive salary will also be payable to his or her dependents or estate.

55.2 &R

a) BEX X0 - (ESHEIFEH]) -

al S40, ECO: (IzE®EER) % 401%: FBRERFVBERFESHERE, LUFEREREE:
a. 1&6I&

b. ZiBEAEHEEEE (in most cases, negligence) ;

R ERAES LA
“EEIE  FHESNNSTABRESG. SHER
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a2 RIERREEE -
c. BREHERER 200 A : UERSHEENRFEESEAVREE 1 ET
d. EEEHEE 200 A : ! T RDREB2ET

a3 EiFHA  RKEFKRBREREMERRE, EEN RSURFIEMEE+ETRERME

ad HREEHEREBHNRBARE: OBFEREBEHRIZERN
http://www.hkfi.org.hk/#!/about—the—hkfi/member-list

b) B 2R — (185E15 28015 #1) Employees Compensation Assistance Ordinance (Chapter 365),
effective 1991 RIES#EIEEHEZE

b1 RFREREXAMSEEAL, MERB-NEERMELAITHNLR, DHREOEEIRRRA
EFESNAENRERE cJoEEHFER

b.2 1RIE (lREMEEIIFA), BEXMEREH EEMEMREMEE ERAREEMREREMNETER
B 1M INEE

b.3 s.36A, Cap 365 (EEMEEENZE) MIMNE ARAHE : 01/07/2002
MEXINER (EEMERG) (5 282 F)E 40N1E, BB EEREFRBAEREEBRZ MMM
%
EERIBE(VRASMIINE, Mm%k INE FrRET /£ izmik P IR K E R B IAEIE R R A2
JJ: AIRREQRAMBBEREI, ZMWMENEZERSIRIE (BEMERREFIRA) (5 411
5)ZH B REE S REMAR EIE B ST EEE 3 5

c) B - BEERFELITEFE
c.l B “Notice of Insurance”
Section: 41 Notice of insurance
(1)...an employer to whom a policy of insurance is issued for the purposes of this Part shall
display, in a conspicuous place on each of his premises where any employee is employed
by him, a notice, in such form as may be specified by the Commissioner, showing in both
the English and Chinese languages—
(a) the name of the employer;
) the name of the insurer;
c) the policy number;
d) the date of issue of the policy;
e) the dates of commencement and expiry of the period of insurance; (Amended 47 of
995 s. 6)
) the number of employees insured under the policy at the time of issue thereof; and
Amended 66 of
1993 s. 10; 47 of 1995 s. 6)
(9) the amount of the liability insured under the policy. (Added 47 of 1995 s. 6)
.. (3) An employer who without reasonable excuse contravenes subsection (1) commits an
offence and is liable to a fine at level 3. (Amended 52 of 2000 s. 20)

(b
(
(
(
1
(f
(
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c.2 FERRERERREEE

¢ EBRMIRENZKERMFREEE LANKRE (BEMEIRD) REBEZHEBERENEES

LR

¢ EEENODFAMIBRARANBEER, MREREBEZTERMRILEZEERKSHTEE
c.3 ®iREF, EEETIIEIE:

® RiFHEEEMIIAIRAFEHR

¢ RIFLEREFIARE, SREREMIFBEER, EBEREMMRERRA

® LRIGIRMFEMER

a. EEMIWAREIFHEES

b. 78RR E R —Ax T{EHhES

c. IEANEEEBR T EEHEEBLAIMIMT TIFE AT

d IERASRKIENHGEXEAAE, RREREFEREIFFIEBHES
e. REMBERFE LREEEMERRPETTEKRENEICEM

5.6 TIHMEESE
56,1 AT REEAHEESSI (FEBIESIMN
An accident arising out of and in the course of employment
(lEEMENRR) 5 5(4)b)E :
(1) REREERA TEXNITEFEF ZBNTEEZITENEHB BB TMEFLZER
(2) BEMfERENEERZEEFLMNEFARERBRANE LEMNEOLEERFISKE R F
50
Q) VREREXHEZTAZMABLNDS
(4) EMFAZRTRBEEMIERNEL
ZEEFMEBEMEIN, NEEFEREERZELFIHEARTIEBNEI

5.6.2 (fEEMHERAF) B—E 'FRi@B%) BHIE (no—fault scheme aimed)
(LIEZREMMEREEIEXE (EEMEIRRF) (5 282F) (ME%1&%11) % 9. 10 & 10A 1§)

Case: LKK Trans Ltd v Wong Hoi Chung, FACV 14/2005

IBEHEEZIGRE, FERAEREMNERMIZE

BNR“EEERHE EERE"

PASEMNZEETIA, 1997 FMREE LR TREBSESMAEBIZE

Mt E 2B BEMRIMMEIEEE, RERAR—REIIMNMZEST, TERBRENZA

rEiEaE=F%, MO ITIEEM, BERERE EAMtEGEESENITIENRE

B EERIE, MRRMMEIEFEE L F o] MM BIEFMELAE

B985 7 01 FE—R X JeigER R A EN BRI IREEE&ENRGESE. TAEEER

FIEENEIERM O] BE, EEMEMFGTZE SN, IEASDEKRAMKRE 60%H TEEE

8. (BiAERAEMREEAIER —RFNEMARE, BRI AEET (EERBERE) Z
Al

0. DARETEHTEANPENTEZZHIBE, SENEEHEREIZ (causation) BRIE

10.D kMR ERESEL | SEESMNBERMEHE=FrRIXEE/H, BRELXEIIERENRIS
SEREFENEE, E—RZENEHERE (F—REIMNED HEEE), #NGHRME(EE
FE_RNMZEER, REREFNESEIEERE

M. HC ZBEBTEXE—mi, BEIEGEAFAETHHNFN, EESEEE 100%KETIFiE

NoosN =
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1B, BERUMREGRSEALE 0% ITIEEENTE, BEEEA— B —THNELG, THF)
=

12. CFABE, ((EEMERF) B—@ 'FREBEL) MHE, STENRCQEITIESMEBLRIIESE
KM S 12 B4 75 725 BN

a. EREFEFSFEERERLIFENANEENETRE MAREEIREBREMBEL
NRFHLIEENREEEB R TEEN, FURERESENBEEFERIMEFI0E Sl
SHFEZSREEMFIR SR ABAEBRIE R,

b. BIESEABRLRFRN MESNBELRA—TERL (vs ZBEMRBRED, AR
ZEREE UEEIEANBERIRESSMHEHREHENNES, MRS, RIMEE
MRS E8EE)

c FHRU W—BEERIXE MEXRAEERHNRIERABEREMERMEM BB
BEEATTEEREETEEN REERIREERREERTEMIBEMIMEEZEE ?
BREIRAMNTEE " HEEERAETEMN,

13.CFA b B REE—BIEL, EERIXEMHE :
® FEFRAHRAEEFRMSEMNFE, HEATHRLEMDIENZER (No Room for
Apportionment) EREEFTE B LIS ERETEEET
0 NEEEZEREFRIIEMSIE, AEEEBEMER, MTEENREEIER WREHN
i) SREERTIEEMSIMEREE RAA—3BMn
o LXF|EPIERITEE, PR 1EES{E (apportionment) RIS, RRAERRHMHRE (fatal
case). XKAMZ{S (permanent case) KA MKAEIIEAEN (ncapacity) RIZEH

563 BEAFTEAHEENIHE LEBEEENRE
S5(2), ECO: #ETFIMBERT, BEAFTEE LHMEMSIE

(1) BENGBEFLASBURARKIMFEEND TAMEBEZEEEESHNITFPHRNEHTE,

(2) ERIGEREEBCHEMMN ;

(3) FBEATAEARTIFEENEENBE (BE (BEMERM) PAETRNEER), &
BEMHEXFHERERR, BEBEACKRAREERE N ARGEREEFLANE
EHEmMABRE LR MBI AEHEEILTREBENKAERKIIFLE

S5(3) , ECO: R AeBHAXEEFMARMNEEERENHERERNEBITARE | HE%EEN
ENRR T REERAMBESSIIMBNGE EUNZEEZIHBERR[ISRIEE KERHEES
BIEUSBERATIIFEEN EEEEEPIBREZRECERBXEMEEDHESTENRIBDI MBS

8218,

5.7 ¥R O ERERNREER, "Compensable Occupational Disease”

5.7V HEREEENESE

® MRBAESHMNEEIAHIRARSERT(F, TRERZIFEHEMIIRNE HISERHER
o HAIEEMRERMEALIFREN, BEEIXE—ZESEEMNEE

o (IEEEIRRF) M= 48 18MFmRm, MR- -B=ERER:

A. VIREZEPAEL
Al X ERS (ER 5T EAPRIN S EREFT 7 512L....10 &
A2 BARE S REERARENER NS E L LACREE...3 5
A3 RER, BREREE. RBEEGRBIRE..1F R XRS5 &,
A4 REEFSIBRTFAMBEL UL REAAFER. IFAFFIE. FABFEEDF
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A E...1 &

A5 FRTEBERX(FB). FILRNENSHENFIHRENRANEEFENEDKEAE
2.5

A6 R BER N REzE s R EARIINRE RSB A5 B E SR 7 B RE R K
TEEERES)..1F,

A7 EFH BRSNS ZEE R IR INREREE M S F AT B B &R 7D B /R E K

A8 FEAIE

A9 BIEHREE UL REEERASEFESN

B. EY)EZRFIEL
B1 <iE
B2 £8H
B3 XiimiEhefe @R EEZ R FIIBRMEE- 3EA.
(a) ARBINOIEREZR. BENFE, EMMHILENEVSENTT TIE ;
(b) EWETLE, NEHEEBE ;
(c) EBFTHEBVRFTRER, IHELHRANER,
B4 [FWk A 3% 52 5 s Eth 35 (57 52 & mn B BB 1R 5 | B %
BS RMmEREBEMER T REBTIIYESHIRE....
B6 #&ixdm (EURA FIIMXREIEMIRKE. ..
B7 JR4ER5EME LHIRBIEA K.
BO &Sm/ERiHREN (RS RIZERIRHRE/ 6 S1R. .
B10 RMAB AR HERIEE, REXNEIE..
BN BEBERMNRAGGEE ELREASRERSUT..
B12 BRIZERMK EERAAZEESLAT

C. 1t%%ﬁﬁ£&z
nakincaM P s RS RERSEER. g
C2 ﬁ”‘n‘ii Ea¥+s Y &ﬁﬁﬁ‘mﬁﬁﬁm H#HIES..
C3 Wiskbi bW E, EBRBRIESYRNNERAER..
C4 tpabpEE¥PE S RERNEEM,. MES..
C5 RERIEEMTE EULRIERNEER. KIEF..
C6 ZWifbikPEH ES RERNGEE MR, .
C7 XAXR YT H UL RERIEER. KES
C8 KAKELVHIHE, [EHK
CO ZHERMFERB LAY PEH,
C10 BEfh &S IEEMHIRERITE
CNM ZREZ2HCIBR)$8 FUSRERNRE_SIE"ZZ
C12 stx+8E HULRERNEERIES, X
C13 st E UL RERNRERARIEY.
C14 EIEEMTE UL RERNERERK. HIES
C15 /s EULREMNRIER, TEE
C16 IRBEZEERBEAERE
C17 EREEWE ESREMSEER. &l 10 5,
C18 $#i8%, BREPRFR EUSRERNGERERE, =X

MP HR Community 126



C19 wWkEB(BXZ. WKRE. BIK

C20 %’*'TE%F‘?@Z‘“* REEREE. FRANEERRE

C21 BESEERE. ILEERs A bt EaE R EIEM. I,
C22 HFEMEMR Eﬂ P RAFERSEIEEE T &R

D. HfhEZPAE
D1 FEEEtR, REENERSIMREFTMUIRFERBUARIBKLER 15,
D2 FEEtR, RESHZERSIB LN
D3 %H%ﬁ*ﬁﬁ%ﬁ;ﬂﬁﬁr( ) U RERERIEEARH N amsk
D4 1RiEIER UL REERRBEBREE,
D5 B sEMEMENRIR 121004 K A sk AR 38 o] BT ek 8%

5.7.2 BRERFRIE
1. EEMIZERECE LIRPIMER 2 I5ANEER, BERREZIFLZH
2. RBLD483: MREZBERINBHHBERENRIEBIRGIMIZR 2 FAisAMEER, 2
w7 ~~~Hliﬁf%%7ff‘l‘] s ieleREREERNIER
3. EEEEREIZEEERERSR REENEERISERNEDS X ERRRERS LA
BE
4. BEHVWBTEETRES LZBERN 14 RAMBERIR(EIE 20RZ TEERER

5.8 REEIRE

5.8.1 RIL{BH&
® MENFRATFEENRIBERE, UNENIHEAfTFRIE 24 BR =
(EESIHNSHEBRIXA B ESIMEHIEZHIIA) x 4/5
® ojoiAfRERBER, BIERERACEE 12 @R

ECO: (1) When the period of temporary incapacity meets with Statutory Holidays? Full pay
(2) When the period of temporary incapacity meets rest day?

a) if rest day is paid, pay 4/5

b) if rest day is not paid

i) if rest day is not fixed, if scheduled rest day falls in the sick leave, pay 4/5

i) if rest day is fixed, not pay

582 BEEH

ERENRSEEMT

& SRBHEMEREITEANER - 7B 300 st(before 2018/2/9 = 200)
& ZRBIFEMEREITEBNER = 781 300 jt(before 2018/2/9 = 200)
® 75— REMEMRKAIFBRIERRETEANER=- B 370 st(before 2018/2/9 = 280)

5.83 KABRKIIFEENHHIEEEE

® WETHARXEERBENFHERSRAIAREE !

40 BELAT 96 BRMUIA* SREMETEE ** , NESHEERE
40 X E 56 BT 72 BHRUIA * SREEEEEE ** URSHEERE
56 mEak A L 8 BAMIIA* SREMEEEE ** , NESHEERE
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IS IENE B YA RS — ER S RE :
- 2010F 88 1 BEEZ 2012 F 7 B 20 B BHRBBISEIE HISBBEROAL
;*552112’?075 21 BEESNEBEBTIEEISE HIEHBERNAL  $23580

o zggﬁfﬁ?g | BEEE 2012 F 7 A 20 BEBBEEETEE 8 HEHBERNAL
o 581522%09 A 21 BEESNE BB TIEEI S HISEmERNALT © $386,110

5.8.4 K AMER{D TR TFAHE
KAMTEZRATFEENHIMHEEEE X KARKBEUIABEDE DR

5.85 FELMIEEEE
® HRENEERFE

40 BRIAT 84 BEAKUIA * HREMEEEE ** ., UBSHEELHE
40X EB6BRIAT 60 BRARUIIA * SiREMEEEE ** , UESHNEEAE
56 pEaKLA L 36 EAKUIA * SREMEEEE ** ., UBRSHEESE

® HmBEZEMBEREMEES @ HEE(MEERMIEEELL 70,000 T**AIR,

“HIETENESRIRARE - BERSRE :

- 2000 8 H 1T HERZE 2012 % 7 B 20 HEHHBEBRTZEIE LisABERMAL
$21,500

- 2012% 7 B2 HEHSURBBTZENE LISHEERMAL  $23,580

> BEUHGREMESEE -

® 2010 8 R 1HEHZE 2012 F 7 A 20 HERPHBBLISEINNE LIsRRFERIA L
$310,000

® 2012F 7R 21 HERNAREBBLIGEINE LISIARFERIAL - $340,040

R 2012F 7 B2 AURIBB T HEEIINE LREFERMAETH, EEEMNEBREMEEENEH

FIR%$35,000

5.86 FRILIGHIEE

® T{BEZXRTIETIREER
BEEx1mE

. AP R RERE
VAZR3EEBAE ST UERIR
FAEBR R

o0 o

5.8.7 Table on Revision of the Level of Compensation

® The Legislative Council passed three resolutions on 4 February 2015 to increase the amounts
of a total of 18 compensation items under ECO, PMCO and ODCO. The revised levels of
compensation have taken effect from 5 March 2015

® Below table i1s Updated, for updated information:
http://www.labour.gov.hk/eng/news/ECO_PMCO_ODCO_Amendment _2015.htm
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Revised Levels of Compensation under the Employees’ Compensation
Ordinance with effect from 21 July 2012

AR (R R DY) Mflﬁﬂ (H12012 4.7 [ 21 HiEA)

Item under Employees' Compensation
Ordinance

(R NGO A

Existing Level (HKD)
BTG CGEIC)

1. Calling of monthly sarmings for
calculating compensation for death
and permanent total Incapacity

T H A, FRRC PR R Rk 5
A TR i )

2. Minimum compensation for death
L0 R (SR

3. Minimum compensation for
permanent total incapacity
A5 B W TR 1 IR (ISR

4, Compensation for employees
raquliring attention
AT TR A (R 7

8 Minimum amount of surcharge on late
payment of compaensation
8 0TS AR 5. e W

> Initial surcharge
W e

»  Further surcharge
LR g

6. Maximum amount of funeral
expenses WX LR

7. Cost for supplying and fitting of a
prosthesls or surgical appliance

LI PR AN A T R
e

8. Cost of repair and renewal of a
prosthesis or surgical appliance

SRS TP 0 A 00005 1 2 0 5 L
e

5.8.8 Compensation and Tax

21,600

310,000

352,000

422,000

36,000

33,000

100,000

Revised Level with
effect from 21 July 2012
(HKD) (201247 [ 21

Bmmau ()

23,580

340,040

386,110

462,860

1,100

70,000

33,460

101,360

® All work injury related compensation is not taxable

5.8.9 fREZ{Z1ES Offence

(EEMEIRM) % 481FRTE, TEARE ?lJ SlkrEARE, BEETIBEATHERGEES, X
BHBHMRILEHERS, 1HEEMN, &SuUHAISHR

- —

I+t !

1. 2REXZSINERBAIFEAFEE 3 X5, £ITIBRE

TR REERISHETR

2. B RERBSIMERRAIIFENBIA 3 X, HEIBUKABRKIIFENE !
L ASTRERZRE MEFGLEIRE) (R85 Al Bk
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i. EEERIESE 16CAMIE ,\ifﬁflz’%ﬂﬂ’fm;&?ﬂ %

ii. EEREMENMZESERE FHEERE) (RB 73 8) =k IERHHERAE) (RE 9= 10)
Al

D E=BERURREEERE,

5.9 IMtZIF
501 BEREBEEEFEBLUIMIARIRE, LRETEMESEANEIZSEIR
® VAMS LRk EHRI
® NERFRERFRARENIRERGZE (FEIIEERE) BRFRERMFRA
® [EXEMRTF:
a. MRGEETEHMAR (BIITS F1E§$§) MIACER
b. HSETEZELK METMERSE (R85 Kk TFHHEREZ) (RB7)
c. MBREMNEBRBEBENILEARS
o EREEEHERSHESRE, BIUMANEE
a. ERBREERERBIIEEAZEREE
b. AEEBUIMEGIEZEIEE, EREEZEASEBERARGRARLSE, IiEFAHEHEER

B RACER
. ?UE%EE B, BNE. F1E”‘”‘BH%\ ABricir R BERE S
c. MEFER REEUHECHFEERR . arftPEEskEEM A ERIE2 A, Wik ARIEE

ZE%?%@IE& Tz

5.9.2 EFEEBLUIMES TEZGEFMMIERE
o EAXBHAFEAZERENR, TE2FIE:

a. YMUtFEE : MEI—1E15, WRIEZM A A RESHE, BINRBEAMIIMIEBE

b. TIHMER : £FEUIIMNEZEAMIERRR, BRAEREXTFENNIE, REEHE
EfEThEE NG
(Ref: BRFRATFENNEIIBZIECEEEIMEE. 2P B, EMTESRERET
EEZERFARBEREREIE)

c. BEE: AXMAMEMNEBEE THEEAMIMEEENRSTEMER, BRAEHETH
FITBBHARIING., FE. BFEE VMEBEAEEFREELFMAMETHSER
EETHITHES

d REAESRESIINIGEER SHERKEBHAREARREIINIRENERSEIIR
HARRERINIBREZER) WHLE, BIEZVWEEBEXR

5.10 ER TIBZEINFEHA

5101 EREFTIEEREH

® &S

EEROEERS, URHRKILRESHES

HECTUAOBAAEEREEHEERR

TR ERENEM, BEEFEK[A/CEIEEM

HRFETIREMETESIINERRERDS TEERER, JEERNBREMNS T

REEMENMSENEE

e. MBREMEERNIEENZR, SUSERKEEE (BEEREBRA) HNREZWRE
MRS SR = E S

o

oo o
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® g%
a. (REHERM) 35 15IFRE RSB EREESIREDI(THENZRERE
B=x LZ\ELX%’PZZ\ 2AE 2B @5 TREREH
b. TIHEZREBAMN 14 RAZR, FETREREAER 7 XKAEH
c. ﬁﬂlxﬁéfﬂﬁlﬁ'ﬁ}_ﬁﬂ‘iiﬁﬁﬂ sThREREMEETESM, SRHERIERSEN
8, BIEER, meSCIRFIEIMRAET

5.11 Offence

ECO, Section: 48 Contract of service not to be terminated during incapacity 30/06/1997

(1) An employer shall not, without the consent of the Commissioner—

(a) terminate the contract of service or apprenticeship of an employee who has suffered incapacity
in circumstances which entitle him to compensation under this Ordinance; or

(b) give notice to the employee of such termination, before—

(i) the Commissioner has issued a certificate under section 16A(2), to the employer and the
employee; or

(i) the employer has entered into an agreement under section 16CA(1), with the injured employee;
or

(i) an Ordinary Assessment Board or a Special Assessment Board, as the case may be, has
issued a certificate under section 16F or 16G(3), to the employee, the employer and the
Commissioner, whichever occurs first. (Replaced 1 of 1995 s. 15)

(1A) Further to subsection (1), an employer shall not, without the consent of the Commissioner—
(a) terminate the contract of service or apprenticeship of an employee who has suffered temporary
incapacity for a period not exceeding 3 days in circumstances which entitle him to compensation
under this Ordinance; or

(b) give notice to the employee of such termination, before—

(1) the period of temporary incapacity has expired; and

(i) the compensation has been paid under section 10 to the employee or to the Court. (Added
67 of 1996

s. /)

(2) Any employer who contravenes any of the provisions of subsection (1) or (1A) shall be guilty
of an offence

and shall be liable on conviction to a fine at level 6. (Added 55 of 1969 s. 26. Amended 44 of
1980 s. 15; 76 of 1982

s. 30; 63 of 1992 s. 17; 36 of 1996 s. 25; 67 of 1996 s. 7)

b.12 IZEEERATEHE

aEBEF

RIREEAE 1 B8 + Zi

FEHREREEREA  IWEEN + RET@ELE + REEE

ZRESEARFERLE + EHBEEUINIEE

ZHHEBREE LSS 7 XA (s.16, ECO)

EEEWNITERBRIEH", BHETHHIETELERE: (s.16 (4) INMES R BIRRIENMEFEE
?Z} S BiEsE, HESHENEFBER DL, EIJ: SEELALE..)

6. MEETRIMERRE

ISAEEIE
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/. MMARBEEEETRFER, BRETHEETBEREZHERMG. a7
8. INERNKBIZIAFEESIRR BECJIBEARESE

O MEZTHETIRE, (RESHHR

10. ek, #15, EBEUELEETSHHR

NI EREEERERE, RBAS. STRERERRE

b) EH5& (Sample)

2N , BIT4R5% , %
N (B 43D,
i & H H ER@a —_Iiﬁ""—_II%ﬁE:.o KARBRIEEEEEHE

7B, AAREBTTRIREAL BA, RAZTBHERECIEZHERIE SALC]EEHIEBRE
EERRIER, MolgE& EHSEEESRE

AANREHR :

1. BAZBEHRS TEMm5IZL ;

2. KALENZERE ;

3. K)\IEKaEZKAES“(“ILMEHE‘VWEHKVEE&WDD51 e

4. ZANETHEERZ2TIBIFARKRSFRISHERSIHER ;

5. ZAANETBERZTIEIFHNRAABSRSIER, MAANRER AT BERRERBZER ;

6. FAETBERZTIBIFEREAARERNESITANERIEE

7. BARBRABHWEFBKNIGH

8. MEEEEIRE, AAREAREMEETIFARIFESEENEE. RENEE, BEREESTA

RARANZRK
9. MIFBEZEAEIER, AALBERATIEEBLERERE
10. ZIKAJ?EI‘BLMEIX&E-LK;EL@ 48 \BEIZASEHUBREAIEPHENEE, BiE #RIlER
ErRBEEERN. THEEE. BERSE. QEBEMAANGAS
LAZEFEEL SMS @%, A ARIEEESRS
SKENEEREI A A
N AABRREWER, FEEEEMRREE, LAREESHRRBIEESE,

AAIRZILEIR, AANSBHBLEESERU ERIBIRY, NANERS, WAAKRBESTULEMD
73, ASBERINEE ZERITE,

Zi N (%E)

B8 BEA
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6. IR EGI R ERAREESTEI Anti—discrimination Ordinance and Related
Employment Regulations Rl 1R, RZEIRR. FKERM. EhEER

6.1 Q&A
a) RIELTEFFEK, HEEETEES EFERTHELN], BREAISMETIE ?

b) BEAGREIHELS —ETUREERE 7

c) FEEMEIREETEISH T BEE ?

d) IRIEEH), EEDBZIEEE ?

6) BELEEHE B R EHEFEARM I IFHITAREREEEEHELET ?

) E—SREGREEESXESZTEL I BEIES5EEELIFHSAELXE 7 EE
o] & IEABRE S Bl IR 7

9) BE I BHREZEEFRAEAE HRAIEL ?

h) BEALZEIMALDR, TEHAEAFEFREESEF LRI ?

) BEJZEKEEEERBEFHTENEN (BEALR) 2

) [FEFLRNRRERSGENGTE, BEELEELEEF?

k) B EIEAE T BIETHIRAIETRE SUATIE RS & I A1 5 B g 7

) RRIRESEESIIIE (BRI ATRE 2

m) ELTHRESEES# 4T Terminal Payments L BFIEIES EZE% ?
n) 1BZ oJ AR PEBIFEIEIMENS ?

6.2 IXAER. EBIRRL EH
AL ASINEFESBFLRRMMA, EofERRIEERSEE,

6.2.1 EiZIxR

¢ FARBES—BAZ:
a. MERISIERAT AR, 3
b. BRZA—ANRBIRE. BEAREETY, =X
c. REKEH / BEERE, =X
d. ERZASEITRKIENS
MZAEERRENTE, EEREEER
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¢ DEFTEHEEKRZER, BFRUABKGBIFLECE, Hlm:
a. ﬂ?EIIE:-*EHEFH%-’IEB'JE’JAﬁﬁKHEﬁEHIJ\ BESBANTIFESRINABEREELRRTHRL
ERo] WA EEIXSR
b. INZEBMNZZAL, BRERERCIBEREATIRES, BEofcSBMEREIR

E

6.2.2 B

® NEFAE ABETEREITE —HIFREER

® BEMRLZIFT / BXRILEZTDEHAZF

® MBIEFEMNEBEHREMR. REERAR. 182 BARETLEERG / KEER. REEHA
TAF

® Hf EEXAFEPA/WUPABEEINZEEBIRIF, MRAEITIRZMAEREME T —#BIFETIF
migSzEs

6.2.3 HFEIRITZRHILTREH Existing Anti-Discrimination Ordinances in Hong Kong

a) (BEAEZFEIEL) (BEZHIFE 383 B)
® AHEAIMAMBAGZRZLE—2TE  MEARNTEZELAEVRZELENERITS

b) (HFIZEFER) (F 480 &E) &

c) (( SEILBIER) (F 487 B)
o NWMIEEREN BEFBERIMIZA 1996 &£ 9 A 20 HAER HerEFIEENEZAITE 1996
F 12 8 20 BE®
® (FUAMARMIRR., BIEXPEZEEEAL, SE FIEEHBERPEREANEEMIEL RS
§B1B1TA, BIEEE:
a. &E;
b. #5E ;
c. BEm. RIFFERIERRE ;
d ELEE / B
e. BE / BFNEEXEE ;
f. ZEIGHREEMNEE ;
9. ITHIEE ;
h. KEEIHBZE (54 FAEEMH R ZEAIFEIER) .

d) (KEEWZEES ) (F 527 B)

® 1997 F£ 11 H 21 HiE, EUAMEREANRERMUMFLERITR, EEZX

¢ XEME: FEARBMEARENEZSRE

® BEAXEME  RER—ABME. BIR. BERMEERZALT

Blgn, BERXRDEARRBEZFMAERBR LIFskdZ MEREEE RIS B EEERENL
(RERNMZRRIFEG) PrRERESNEEE (MRIRRIFGD) PrRFIEFIERE

e) (BFILREFEA) (F 602 E)

® X 2008 & 7 AFIFT. 2009 & 7 A 10 HEZEENR, T FIHEBREREANEREML
1], BIERPEZA, BIEEEL:
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&% ;

HE

S, RiERARTEHIRM ;
BENEENEE ;
NHEERNZRENDIEESS ;
REZEMBFEIRH B EMASKEENSE ;
2B H)EE

@ "0 a0 o

6.3 TR R

a) BXHEE
o (IFFIy BE, ENRMER. BERKIREZNERURELMRIETS, BEEE
o [GERFERAMNEMMLM @ (MBIRIER) 55 58K 6 1%
® NMPSERENE BEEERIMIESIA 1996 &£ 9 A 20 B4 HerEFRENIEXBITE 1996
F 12 B 20 B3
o (AT T EFENHIERAEREAZER. BIFARAKEZMELIRXEETS, BEEE:
a. BE:;
b. 858 ;
c. BEfm. RIFFERIEHRE ;
d. #2F / EFINEEREE ;
e. AREREMIRESIEURIFKEARZEAZEZESR ;
f. 2EBESHNEE ;
9. HBUEHIEE ;
h. REZERRIBE (F54FAEEDR R ZRAIFNGIIER) .
o (HRILMRIEFY INEARRIEKT, BELHEEAAZIEMES, HPEE:

a. BH ARIZBIBRIR

b. #EAKREEREER ;

. R/TETHMREFRZERXMFLHITR (PIMSXEFAENARRRIEERIAREAM
SRS (HERIBRIRIRAL) Bk 5 HIBISMBSR)

F 480 & Mz b Iﬂv‘-’/ﬁ/ﬂ?ﬁ—‘/’:ﬁ/}’ﬁ!}i’
(BERRAR 19970630). (BEMALS 19970701).G8ERRAAS 19991119).GBERA KL 20070801).
[55 62, 66 & 90 f&]

18R

[ £3
EAM RS

%Eaﬁﬂﬂﬁﬁi (relevant office) 5LATEREXSERPT AR ol Ba A3 (A s R AR 4n1al)

(@)ZFx ; (Fh 1999 &5 58 5K 9 IRIEET)
(b) (FEHENZXIRG) (55 233 B)PFIEMEBWEIEZMR . (B 1997 F5 362 A RRSIE
7] 5 F1 1999 &5 76 5558 3 1RI1ERT)

(c) AARBFHEHXIRA) (55 331 F)FIEMIARSHEE (R 1997 F£5 80 555 104 1K125] 5 &
1997 55 363 SERAFIERT)
(d) GHBAIERBIY (55 95 B)FRiERIEME
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( ) CEERMEBI) (55 234 B)FRIsMIBHE ;
) CGERARBI) (55 342 B)FRIEME EISE] ;

EH K (indigenous villager) 15 (B GEFGEEUOIEFY (55 515 B)E 2 (RFiERREBEN R,
(F 1997 &5 53 9B 60 {&1E25])

5 2 8B
BIsMBESR
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SIT KA YIN PRISCILLA v EQUAL OPPORTUNITIES COMMISSIONIst Defendant;, CHEUNG MU/
CHING FANNY 2nd Defendant; HO CHOI WA/, YEE ANGELA 3rd Defendant HCMP 1117/20711

Before: Hon Tang VP and Fok JA in Court
Date of Hearing: 25 October 2011

4. The Plaintiff was employed as a director of the Gender Division ("Director (Gender)") under
a contract evidenced by an offer letter dated 1 August 1996 and a letter of acceptance dated
5 August 1996. Before the Plaintiff joined the EOC, she had worked in the Police Force to the
rank of Chief Inspector. She then qualified as a solicitor and worked in the Attorney General's
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Chambers as Assistant Crown Counsel and later Senior Crown Counsel. She resigned in 1992 and
then joined the Law Society of Hong Kong as Assistant Director (Complaints).

6. The Plaintiffs employment with the EOC commenced on 9 September 1996 and she
completed 6 months' probation on 8 March 1997. Her employment was terminated on or about
25 September 1997.

17. The Plaintiff's claim can be briefly stated. On disability discrimination, it was her case that
she suffered from these disabilities in about June 1997:

() neck injury;

() severe muscular and other pains in neck and right arm;

()  substantially increased immobility; and

(v) regular high fevers.

19. On SDO, her complaints have been summarized by the learned Judge as follows:

"10. It is Madam Sit’s case that she had been treated less favourably by reason of her gender
the following instances:

() Madam Sit had never been allowed to act up the post of the Chief Executive, whereas Mr.
Tong was appointed as Acting Chief Executive whilst Madam Ho was on leave or absent from
office in the respective periods from 2 December 1996 to the end of January 1997 and from
29 May to 13 June 1997;

() Mr. Tong was selected to attend a training course at Tsing Hua University in March and
April 1997 organised for the senior staff of the EOC;

(m) Mr. Tong was given paid leave to attend an overseas conference relating to disability issues
in Seoul from 23 to 30 September 1997;

(v)  Mr. Tong was given favourable treatment in the case review exercise in that he was
allowed to discuss with Madam Ho on the conduct of the exercise and was given time to
rectify his mistakes;

(v) there had been a number of complaints made against Mr. Tong whereas there was no such
complaint lodged against Madam Sit, and yet more favourable treatment was given to Mr. Tong
in various matters in the daily operation of the EOC;

(vi)  Madam Sit’s employment was terminated without complying with the Procedures for
Handling Complaints and Grievances from EOC staff and Disciplinary Policy and Procedures of the
EOC, where such Procedures were invoked in the case of the treatment of two other male
employees of the EOC.

Madam Sit therefore claims that the Defendants had unlawful discriminated against her by reason
of her gender.

11. Regarding the clam for sex discrimination by way of victimization, Madam Sit alleges that
in a meeting with Dr. Cheung in May 1997, she asked Dr. Cheung to offer her the opportunity
of acting up the post of Acting Chief Executive. During the meeting, Madam Sit asked Dr.
Cheung about the selection criteria for choosing the acting appointee, to which she received no
reply. Madam Sit then indicated that the EOC might be guilty of sex discrimination if she was
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not allowed to act up such post.

20. The Defendants' case was that the Plaintiff's employment was terminated because of "5
areas of deficiency of (the Plaintiff) ...", Para. 16, and they relied on the 9 Incidents set out in
Para. 15 "to support their allegation that the work performance of (the Plaintiff) was sub-
standard”. In relation to the claim on sex discrimination by way of victimization, the Defendants'
case was that:

"21. ... (the Plaintiff) had never mentioned to (the 2nd Defendant), whether in a meeting in May
1997 or on any other occasions, that the EOC would be guilty of sex discrimination if (the
Plaintiff) was denied the opportunity of acting up the post of Chief Executive. ..."

21. The 9 Incidents were:

"(i) falling to properly relate instructions to, and to supervise, her subordinates regarding the
preparation for a visit of the All-China Federation of Women from Mainland China in July 1997;
() faling to properly relate instructions to, and to supervise, her subordinates in the preparation
of a brief to commission a research study on the 'genuine occupational qualification’ under s. 12
of the SDO;

() failing to ensure that the latest version of the Executive Summary of the 'Baseline Survey
on Equal Opportunities on the Basis of Gender' as approved by Dr. Cheung was sent to the
Government Printer;

(iv) falling to properly handle and respond to a complaint by the Hong Kong Federation of Trade
Unions delegation and the Coalition on Concern for Women's Employment Rights regarding the
incompatibility between certain provisions of the SDO and the Women and Young Persons
(Industry) Regulations (the WYPIR') between November 1996 and April 1997;

(v) insufficient knowledge, poor presentation skills and poor performance in answering guestions
relating to the incompatibility of certain provisions of the SDO and the WYPIR at a public seminar
held by the EOC on 5 May 1997;

(vi) failing to properly plan and organise the formulation and drafting of the Code of Practice
under the Family Status Discrimination Ordinance, Cap. 527 according to the instructions given by
Madam Ho in July 1997;

(vi) failing to review all the complaints files handled by the Gender Division in accordance with
the instructions given by Madam Ho, relying on subordinates to conduct the case review exercise
for her, and Madam Sit's defensive and unpleasant attitude towards Dr. Cheung when inadequacies
of the case review exercise were pointed out to her;

(vi) failing to properly supervise, monitor, direct or report the development of the Computerized
Complaint Handling System (CCHS') between March and September 1997 and delegating the
work to her subordinates without proper communication or supervision resulting in complications
in a contractual dispute with LECCO Consultants Limited (LECCQO’), the supplier and developer
of the CCHS, and Madam Sit's defensive and unpleasant attitude towards Dr. Cheung and Madam
Ho when the above failures were pointed out to her; and

(ix) faling to prepare for management meetings resulting sometimes in Madam Sit having to
leave the meetings to consult with her subordinates in order to answer queries from the
management regarding issues within her sphere of responsibilities including: (a) the wvisit of the
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All-China Federation of Women as mentioned above; (b) the 'genuine occupation qualification' as
mentioned above; and (i) the CCHS project.”

b) EIFRIB#EERE Genuine Occupational Qualification (GOQ)
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Case ' B v E LEZFEFERLE (DCEO 9/2010),

® the District Court held that King of The King Group Limited (“the Defendant”) , AN EMPLOYER
was vicariously liable for the sexual harassment pursuant to s. 46(1) of the SDO which stated
that “anything done by a person in the course of his employment shall be treated for the
purposes of the SDO as done by his employer as well as by him, whether or not it was
done with the employer's knowledge or approval.”.

® the act was committed by one of its employees against another employee

® This is the first case of its kind in Hong Kong

® D was ordered to:

a. pay compensation to the Plaintiff for injuries to feelings,
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b. pay the legal costs of the Plaintiff and
c. to give a written apology to the Plaintiff within 28 days of the Judgment.

Facts of the case

® On 14 May 2008, a dm sum chef with the surname Leung (“Leung”) deliberately touched

the breast of P and called her “Big Tits Lin” when she walked past him

P complained to her supervisor, Ms. Tse (“Tse”) on the same day

D did not handle the complaint properly and told P that the incident was no big deal

On 8 June 2008, P told Tse that she wanted to report the incident to the Police

BUT, Tse urged P not to do so and said that both Leung and P would be dismissed if P

reports the incident to the Police

On 10 June 2008, a meeting was arranged by Tse and the manager of the restaurant

In the meeting, Leung said “sorry” to P as requested but he did it unwillingly, adding that he

apologized to the P only to please Tse and the manager

® P felt that the apology was not sincere at all and felt very disrespected. P was very angry
and slapped Leung at the meeting

® D terminated the employment of P at the meeting

® P |lodged a complaint with the Equal Opportunities Commission which gave rise to the present
proceedings.

® From Judgement:
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34. BEREXZMMA 4,000 5T, XETZ, REABRRSAZNM 76,000 TLARFS, FIEUFF]

£ 2%:t8, AELEREEXMAGETE, BEEFIREALL, MEFIRABE, UFEFNER 8%:itE, BE

2EIZ AL,

35. REFHES, WEARARHREREANEERIEITAER TIRAFIZE 230Q)F, LEIN, RIBEHIE

76(BA)D)F, AREMLTHEEABNEFIAZHEARM 28 RZA, MBEHREANUEIBITARRS

AMEEEZE @B,

36. IAEAE, NERBMEZEEENRL v Burton —ZDHREE, EAEBAMREMERESGD, &

EEEMNEEMERENTA, BWEA—REXMRE,

37. REFLRIFAEDS, WEABXMESANNRE, EEAMAETEARENTE, AR

B %, LWERREAEGRS, RIFEAT—ARAFAZSHEAZN 14 RZAREHE, GRINAER
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What constitutes Sexual Harassment?

According to s 2(5) of the Sex Discrimination Ordinance (Cap. 480 of the laws of Hong Kong,
“SDO”), an act of sexual harassment includes “an unwelcome conduct of a sexual nature In
relation to a person, in circumstances in which a reasonable person, having regard to all the
circumstances, would have anticipated that the person would be offended (§3B14), humiliated({g
EM)or intimidated(Fl#itERT)”. "Conduct of a sexual nature” includes “making a statement of a
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sexual nature to a woman, or in her presence, whether the statement is made orally or in
writing”.

Possible Defence

The employer shall have a defence if it can:

“prove that it took such steps as were reasonably practicable to prevent the employee from
doing that act”. However, as the Defendant did not provide any evidence to prove that it had
taken reasonable steps to prevent the sexual harassment act of Leung, it is vicarious liable for
the sexual harassment act of Leung.

Case’ Ray Chen v Taramus Rus and IBM (HK) Ltd, 2000

The P, Mr Chen, was employed by the second Defendant (D2) as a senior IT specialist
D1 was the project manager for one of the companies within D2’s group and the P was
assigned to work with D1
P alleged that he was sexually harassed by D1 during his period of employment and that D2
had discriminated against him by way of victimization
P was dismissed by D2 soon after making a complaint of sexual harassment against D1
The Court had to determine:

a. whether D1 had sexually harassed the Plaintiff and

b. whether the dismissal was a direct result of the allegation
In order to determine above, the Court had to consider :

a. whether D2 had availed themselves of the defence provided under section 46 of the
Sex Discrimination Ordinance (“the Ordinance”). Section 46(1) says that, “anything done
by a person in the course of his employment shall be treated for the purposes of this
Ordinance as _done by his employer as well as by him, whether or not it was done
with the employer’s knowledge or approval”.

There is only one statutory defence open to the employer: s.46(3) that the employer has to
prove that he/she took such steps as were reasonably practicable to prevent the employee
from doing that act

In this case, D2 had issued a standard copy of their internal “Business Conduct Guidelines” to
each individual joining the company:

a. These dealt with sexual harassment and each employee was required to acknowledge
In_writing having read and understood the guidelines

b. They stated that D2 maintained a zero—tolerance policy regarding sexual harassment
and

c. encouraged “two—-way communication”. Employees were free to bring complaints to
their immediate superior or senior management. An “open door” style of management
was designed to make communication easy.

The Court found that D2, by providing clear guidelines and requiring employees to sign a
declaration after reading them, had discharged the burden placed upon them as employers.
They had availed themselves of the defence provided under section 46 of the Ordinance

The Court’s judgment, therefore, indirectly confirmed the Code of Practice (“the Code”) issued
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by the Equal Opportunities Commission in respect of the elimination of sexual harassment in
employment.
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1) Pregnancy Discrimination

Case: Chang Ying Kwan v Wyeth (HK) Ltd, DCEO 10/1999

® The Plaintiff had been employed by the Defendant as a Product Manager since 1995.

® She notified the Defendant of her pregnancy in 1997.

® Shortly afterwards, senior executives of the Defendant attempted to force her to resign,
under the pretext of unsatisfactory work performance.

® She refused to resign and lodged a pregnancy discrimination complaint with the EOC. As a
result of the complaint lodged with the EOC, the Defendant had unreasonably refused to
grant her salary increment and put her under unnecessary pressure by Imposing reporting
requirements on her.

® P eventually resigned upon her completion of the maternity leave.

Court

® D had discriminated against the P under s. 8(a) and s. 11(2) of the SDO. The Court, after
examining all the evidences, was satisfied that the Plaintiff’s pregnancy was a reason for the
D’s treatment of the P, as the D would not have treated a non—pregnant staff member in
the same manner.

® Also held that D discriminated against the P by way of victimization under s. 9(1) of the
SDO.

® P’s resignation was in response to the D’s unlawful discrimination and should be regarded as
constructive dismissal.
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*The parties had later reached a settlement on the damages outside the Court.
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Ref: https://www.chp.gov.hk/tc/statistics/data/10/26/43/6830.html
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K & Ors v Secretary for Justice DCEO 3, 4 and 7/1999, [2000] 3 HKLRD 777, DC

® Three Ps, namely K, Y and W

® FEach of them applied for the posts of ambulance man, fireman and customs officer respectively
in the Fire Services Department and the Customs and Excise Department.

® |n all three cases, the Plaintiffs’ offers of employment were either withheld or terminated
following offers of conditional employment because they had a parent with mental illness.

® |t was both Departments’ policies that job applicants with a first degree relative with a
history of mental illness of a hereditary nature would be rejected. The Departments defended
such policy by arguing that the safety to fellow employees and members of the public was
an inherent job requirement, and as the Plaintiffs were unable to fulfil such inherent job
requirement, the Departments’ above decisions were not unlawful.

Court :

® Two Departments had discriminated against the Ps on the ground of the mental illness of
their relatives, i.e. disability of an associate under s. 6(c) of the DDO

® Departments could not rely on the inherent job requirement exemption under s. 12(2) of the
DDO. In the Court’s view, the safety to fellow employees and members of the public was
agreed to be an inherent job requirement for all the three positions above. Nevertheless, the
Departments falled to provide sufficient evidence to establish that the Plaintiffs’ inability to
meet such requirement was because of theirr parents’ mental illness

K Y W

HK$ HK $ HK $
Damages for injury to feelings 100,000.00 100,000.00 150,000.00
Interest thereon (11.5%) 23,000.00 28,206.94 46,478.70
Past loss of earnings (including interest) 106,510.28 96,939.54 97,884.13
Future loss of earnings 194,224.00 114,300.00 42,480.00
Loss of housing benefit 299,400.00 267,300.00 409,860.00
Loss of pension benefit 262,009.00 168,996.00 314,432.00

985,143.28 775,742.48 1,061,134.80
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6.5 FEERIILLE Family Status Discrimination
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Case: Lam Wing Lai v YT Cheung (Ching Tai) Ltd. , DCEO6/2004
(EQUAL OPPORTUNITIES ACTION NO. 6 OF 2004)

® P HIEZEBEREREUSEMEEE

® EEEFIP BpER, WolESEZBRISERINAEBXRZEBE.,

Injury to feelings $75,000

Loss of income ($15,800 x 4.5) $71,100
($5,800 x 3) $17.400

Total $163,500

Lam Wing Lai v YT Cheng (Chingtai) Ltd
[Court Ruling] [EOC's Comment]

DCEO 6/2004

[2006] 1 HKLRD 639, DC

Background

® P was employed in 2001 as an executive secretary to the Director of the Defendant.

® Her work performance was satisfactory, as evidenced by her salary increment after she had
passed the probation period.

® |n February 2003, the P suffered a threatened miscarriage and she informed her boss of the

condition.
® From June to August 2003, P needed to take frequent sick leave due to further pregnancy
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complications.

® During this period, P discovered that a permanent secretary was recruited. She worried that
the new secretary would be her replacement, though the Defendant assured her that was
not the case then.

® After P’s childbirth, P resumed duty upon her completion of maternity leave in November
2002 as scheduled.

® She was moved to another workstation with no properly equipped computer. Besides, she
was not given her original duties. A week later, she was dismissed on the reason that a
customer had complained about her.

Court

® P’s clams of pregnancy and family status discriminations justified.

® D faled to offer a reasonable explanation to the P’s dismissal.

® |t was held that the Defendant had discriminated against the Plaintiff under s. 8(a) and s.
11(2) of the SDO, as well as under s. b(a) and s. 8(2) of the FSDO.
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6.8 Jury Service

6.8.1 Criteria

for service as a juror

- Section 4 of the Jury Ordinance (Cap 3) provides the criteria for service as a juror:

(0]

o O O O

(0]

- Legal

must be a Hong Kong resident

aged 21 to 65

of good character

sound mind

not afflicted by blindness, deafness or other disability preventing from serving as a
juror

has a sufficient knowledge of the language in which the proceedings are to be
conducted

duty to serve as a juror

- Consequences for falling to discharge jury duty

o The Jury Ordinance also places a legal duty for those who are qualified under the
prescribed criteria to serve as jurors

o Those who fall to serve as jurors in a court proceeding without approval may face
charges of contempt of court

o In 2007, a juror was found guilty of contempt of court and sent to jaill for three
weeks for faking incapacity

o S.32 of the Jury Ordinance, it is an offence for those who fail to attend in response
to a summons to juror

- Protection
o To protect jurors from unfavourable employment consequences, S.33 of the Jury

Ordinance criminalizes and forbids employers from discriminating against any of their
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employees who has served or is serving as juror in any court proceedings

o Any person who contravenes S.33 is guilty of an offence and liable to a fine of
$25,000 and to imprisonment for 3 months

- Compensation

o Once selected to serve as a member of the jury in a case, the juror will receive
a payment in accordance with Section 31(1) of the Jury Ordinance for each day
during the whole or part of which the juror serves

o Jury Ordinance (Cap. 3A):
S.2 (1) The allowance payable under section 31(1) of the Ordinance to a person
who serves as a juror is $875 in respect of each day during the whole or part of
which the person serves as a juror.
(2) The rate of allowance prescribed for the purpose of section 31(3) of the
Ordinance is $875 in respect of each day during the whole or part of which the
PErson Sserves as a juror.

- Employer's Obligation?

o There is no provision under the EO governing Jury Duty.

o S.33 of the Jury Ordinance (Cap.3) provides that an employer shall not discriminate
against an employee by reason of his jury service

o Whether to deduct the absence from the employee's annual leave is subject to
mutual agreement between employer and employee.

o There is no legal requirement in Hong Kong for employers to pay the employees
who are on jury service.

o Most companies especially international companies do and have jury-leave policies
which provide excused absence as well as provide compensating employees for the
time they are needed at court for jury service

SAMPLE JURY SERVICE POLICY AND PROCEDURE
INTRODUCTION

The company/organization encourages employees to fulfill their civic obligations by performing jury
service when called. Our jury service policy applies to full-time and part—-time regular staff
members.

ENTITLEMENT

An employee called for jury duty will be provided an excused absence to perform this service
and will receive time off with regular base pay for the length of the service. While on an excused
absence for jury duty, all benefits shall remain in effect and the employee will continue to accrue
vacation and sick days.

GUIDELINES

If an employee does not have to attend court, she or he is expected to report to work. If an
employee who works evenings is required to attend court during the day, individual arrangements
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with the direct supervisor can be made to facilitate the situation.
RESPONSIBILITY OF EMPLOYEE

1. Upon receipt of a juror summons, the employee must immediately present the notice to
his/her employer or designates.

2. The employee must then forward the summons to the employer for placement in the
employee’s file. Any changes to the leave required should be forwarded to the employer
immediately.

3. On completion of service, the employee obtains documentary proof of time served for
submittal to the employer or designates.

4. Absence of jury duty must be recorded on the employee’s time sheet.

RESPONSIBILITY OF PERSONNEL DEPARTMENT

1. Ensure you are in receipt of summons from employee.
2.  Ensure you are in receipt of documentary proof of the employee’s time served.
3.  Process appropriate attendance records to reflect time served.

7. BAER (FABB) (RBIEA(R{ERA (%
Personal Data (Privacy) Ordinance and Labour Relations
70 TEAER) MESE
- BABHRREEOER, oJ TBESEEE-2EHHABERN. oJUIEJTiHERS
FAER, BEESEtEESRABEANED. REZEBMNEERN, BEACUECTHER
REBBEAERN Bl X 4 3 & % )1, S.2 of Chapter: 486 Personal Data
(Privacy) Ordinance: personal data ({8l A& #}) means any data—
o (a) relating directly or indirectly to a_living individual;
o (b) from which it is practicable for the identity of the individual to be directly or
indirectly ascertained; and
o (c) in a form in which access to or processing of the data is practicable;
- fBlgn;
o BIABMERIBERIEN, BBAEBELEN, —EARNSHIIELHL,
o RUEEMMBSHR, FIUNERE. Utk HRIFNFE:, tholgEE AIE ol TR H —
BARED,
7.2 Chapter: 486 Personal Data (Privacy) Ordinance
- FLRSIEBIAR 1996 £ 12 B 20 HIEXEXX
- RBEEAREOE. 55, RESEREAEMNAL, (BREMLEEE. ASWE R
ERP9)
- BALEEOAREREAERMEIERt ARIFARS
- BREFBRITZANERERZE IREEABRZEIRERIRGINFRE
- (FEBAREEZE) Cap383 5 14 1£5T0R “ HIUAZREE. RKE. FEHXBE, AEEE
SIFERIE, EREZRER, TAEEEKE, "BR, FARBREEREEAZHLIMIAR
BI\ERE,
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7.3 {&BIFTERRNIR(RIEERIRR]
- ERE. BE. RENEREAGHE, WESTIERE 4 KRBT 1 TR0 AEREER
=8,
RNEBASHNEEARS EHESA
MU AR EA SR A LS ERITES TEREmE

731 [RAI (1) INREAEHRHBENRSGIN
a) EIAEHL EEEJ%‘:/EEW/?WI;—?‘?
(1) BRIE- (a) BAEREZRTEEESSEAZENNERERENRESUEEARNGIER
E’Jﬁ'ﬁui’fﬁ\ '
(b) ERF&E(C ExE’J?EET BERNINEHZENZVFENNEEEZBNERN &
() MEHEMMS, BEMNEEHEBEABTEE, SAIFRBIRESEH,

b) A EHEUSZRAFHIFKE
BAER ELA—
(@) &% & (b) ARREBEXEMMBEATEATY, HEERE.
Kmliﬁﬁﬁ‘tfui?‘%ﬂﬂ)&aﬂﬁﬂ
o HAMARRITEOALEEREER
o EEHBRENTFERIEEAER, BEAQTHIRESI.
" MESBEERSENERBATINEAER, EBHEESBEEOA

¢) NEZIFEURAMEBNEY, TEZABEHEFA, BRUFEVETITHILEE LR
(a) thrEUNERZE R 2853k 2Ry, LABRHESKES ﬂﬂuﬁ‘tﬁ'ﬁé 50— (A 2012 55 18 585 2 {RIE5]) ()
hBESERHEZER IR TEMRERZER ; & () (MhBESERHZER) thERNEHEER
BFEAENER K
b) fi— () EZERBUNEZERNZA], ERESI- (B 2012 F5 18 555 2 RIEE]) (A) ZEH
ISERARET MR-tk BISRAZFEN) | kB) ZEMIEBETEEENNA 5 &
()EMEHE XAREMBEINER BRI ZEsZ A1, ERESH- (B 2012 555 18 5556 2 R25])
A) tERERZERRERINEZEMIES ; B) RECBESFHERAERDAZEFZRKEA
E’Jﬁ%(‘iﬂ”kﬁ)&ﬂiﬂlﬂt, (A 2012 55 18 5556 40 1R ALE)
BEUATHERERN : ZERESR TEREAE VI SRR SRABA S EMEERE R
K£%61$Bﬁ'z+4@EUE’J1I+3ZﬁﬁEBEE’JEE’Jﬁ'ﬁHTE‘E\, MiET AR HE I BE B B E % BRI,
B2:R
ﬁﬂﬂﬁl “H*%)\J INSEBAE R, WESMPFITIISEIE, B :
- ZSEMSERREERRN/RE
ZEFEMOEZEITEEERNA ;
EFAREEEREEREEMM)RHEGZEFEN |
EESANREGZEFENMBEAZNER &
EFABEENRERRINEZFTER,

7.32 J?E'J ) * BEABEHNERERREHRE
Hﬁﬁﬁ%%\ RIERPIS BN EAE RN 2 EEREHITH
QDEZ}F%}EL&iﬁﬁ?—:ﬁE’JﬂEA S AR, PUEZUENFILERBREER
BERNRERE, FEEBBEARZFENMERREBNZERAE
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MEERAPREARREEdENGELIINER)EEES, UMZENMEAEREERAE
B, ZERHEREBIENENRE A A EMA A pLERFZEREEEMNEAEZER
FREFIGFEEBBEIEZE B FATEMIFE, (B 2012 F5 18 5% 40 (R184)

data processor (B#}EIEE) means a person who— (a) processes personal data on
behalf of another person; and (b) does not process the data for any of the person’s
own purposes. (Added 18 of 2012 s. 40)

7.3.3 J?EIJ Q) : EAZHHER

() MEAFENEMESANGIAEE, EABNAESRARMBN., (H2012F5 18 5KE

40 fRIEET)

2) EREZEANBEAALIEMTMRHERSHELT, KRZESALTANERNMER
HEEABR B ENEIBEE—
) ZBEMESA— () BRMEA (i) BEENEEABHEE ; 3 (i) B (BHEREE
1) (55 136 2)5 2 {&FRiERIIEH L EITARE
) ZEMESABENERZMEN, TEENEAERELHLFZRIETHEE &
) ZBRAATESEBEREE A%TENMERZERBERFTEZERNESEANTGE
2012 555 18 SE56 40 (X 18%)
3) BMfEERHEAEAMBENMEABEHNES ANBABR —F, EBFBREBEEQMATH
IR, RIFZERMERAEESIEERAE, M EAZENBERRTSZE S AT
i, BHIZERMERAERAENIERZER. (H 2012 F5 18 3K 40 (£124)
4) EARES—HEM (new purpose) FAERABABERMS, 1BETHBRLAINAERIEH—
(a) EUNEZERIISEISZE R BRIER ; 5

(b) BB (RIBMMBMNBRENEN., (B 2012 55 18 SE5 40 R15%)
BIEaR

PRIEBEBENESAN TFJHRE), BRIBEREASROUNEEABERKMAE

Qo ERAREVIINEEKISFMBEMNRRE SEEEEFRANER)
FIAERE . RIEEHNEZ ABENRBERATHNEE,

=

/

O U & o

(
{
(
(
(

—

734 J?E'J 4) : BABHNRE
(1) BEREFABIIBOITHEE, UERHEMEAESFAENEASR(BERAAREIE D
T FUERXEENFANE NS REMAZ RIEEFNSEINIER. BB, MR, &=
K fEREE, LEBEEE- (B 2012 F5 18 585 40 &(E5])
(a) ZERMBERINGZESIBELFREMMMIEE ; b) féﬁﬁéiﬁ?ﬁﬂrﬂ’ﬂﬂt%ﬁ ; (0) FETFRZE
KRBT B S (RimeEBE LA EZ MG H)MNREZEE ; (d) AEFRIEERZERMHA
FRIFIRT. BEERERPEHEHMIRENER ; K& (e) Esﬁﬁﬁﬁﬁt?’ﬁ?ﬁ’ﬂaﬁ'ﬂﬁ %%
SRR IR, (B 2012 5 18 555 2 1RI1EE])
2) EABRE(NFMIRERAT, MEEAFER R merEE BT ELUINNEREMEIES,
URZERERERBEAER, ZERMEREBRNALNREF EEMFE, AR
BFZENEESFREENEAZSRRIEETFEIMINER. BB, Mk, T|XIERA.
(g 2012 E% 18 5EEE 40 (&184H)
(3) EFEQ)RT—BRIEIEE (data processor) BB 2 (RIEE MR BISE (4) 744 T %53 A
. (H 2012 T 18 SRER 40 1£124H)

BIRER ;
ERMEAE W BIRINEENRLIBESRERBAEZR
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i PIBREREABRSE BOMRE, MUEREAGERKEEFNEINBRT, ZER K&
. MR EEAREFER.

7.35 [RAI (5) : EMAE—RIFR T oIRE

AIREFRBIE R ITHIEE, LEREQA-

(a) BEREEEFHERBEBABERTHENBRKRET

(b) BEESMELHEREFMIFANEAS RS |

(c) EElESMEREAEBRENEAEHRERBRERAEE TR BMMERR,
BIE&R

| "

Hﬁﬁﬁ%ﬁ’&ﬁﬁ FIsANEAESRN Z8R (ARERNRE)
NHAEERBEABEHNBRERET
F&M&m%h] 7 TFAIBINERERER), ABCIABERREEMAEREN. REH. REZ. &
A, INUEERENESARINEREMRIEERNEX,

7.36 J?E'J 6) - EREAERN
SEREFABRE-
a) EENERERERAMNESEENESANBAER ;
( ) 23k- () £ BIEBEAERA ; () EXMIIFBFEENERNAREE) TER ; i) LA
SEABNER & (v) ERFEHEEZHIIZN, BAER ;
(c) 7£(b)ERFRIRHt ) Z KB AB BT IEIRIHLIE R
d) RR¥EH(C)ERFIZAHIIEAE
e) BXRINEBAER ;
f) TE(e) R 2 RBIB BT R ILIER &
0) RE(HERFhIZULAIIEAE,

2
~~ ~~ —~

BNESABROENEAEEERSIHEEEAAER

AR BREZRIEFRRAEMNAER

BB AAMBABH A LR, BIBEZKIERRASH,

BERMERERETEEN 40 HA, REBERERENAIXESHIER, MKREERRERR
NEE, AR 40 HARFHEEKiBAE R

BRIAL / ENESAMRREERER, TITREABMNILEEELAENHEE THEREH
kT ME (OPS003) |, WiFER ZRIZEXZIGFHEHBASHEIME, FEE, ROUEFER
EAEMRKERERZRMINNSGEER, BEAEREAEAR ] UNEGBBIKIEERE
KPR E A,

7.4 Penalty
S64: MBERELERMEAERE, FOUARENEZERMERENEAS H
o EEENEHRFIEMMEST, FHRERTSEEHEMATE
o Eltiﬁszzgk%iﬁf{ﬁzEmﬁZFE% £}
o AmEEAN, ZEFRBEEHZESAZIVESE,
ENEIETE, maMEI25iFX 1,000,000 TAEZE b &,

b HRMERENDEHR, BARGRANANIRREEHRRIRIRNELR
(2012 FEABMFRIEDES) CATHE METHREL) SIATHMERS -
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a) XIEEHHHEER
s52: RESHHUAHERBNMFEN, AXEN. ABESHRERBIRFARIRGISE 36 FF0%
38MOIRFIMRIR. 1, KEMEXRRMEERISFHSBERNOBTZH.

b) EITEEREE
sHIA (Fht8) & HAR. BFIENEZABENITEZRENBREPIFAENEBASR, tJER
AZPBEREERIRA RIS 4 K b 88K 5% 36 K 38(b)IRHMESFRARIR,

c) EIEEEHIIHE
o] R XA BNIEREE R
S.b3, 54, 65, 56: MEAIABERHEFIIERFELFREMNAR, FoFEBREMAFTERIE
FRERZEK, BIEAIERESEHRIIESE 181 OIRFARR. 681
o HRTRIBRANBASH ;
o FEEITRLTMFENZ (BIEREXNEH) EABREPERENEAZR, MART
AR BRE., Eﬁf%ﬁi%ﬁlmﬁﬂjt‘ﬁ%gﬁﬂ’]
o EMFERUAFAFIEHEATT, BEEEEMEBEMSLL

d) B IEETET
558 E&BEEWTEE%:ZEB’JWEEB’HEU\ SHE]FRER, BAERIERENER(ENIERE
ERRAI RS 18(1)(0)IF) ARG E# ik (5 = IR RIEERRB) R FRRIR,

e) BFEIRE
s.b9: ..
s59(2) (Hriz) ..

) KEEFEALI R EE

sD9A (F18) ' NEEZEH NGB BRIMARME AR K E X EE ABBINEZARNFEAREA
B, MRZIBEBAIKBETEZANFEANNGD, HEBHNRHEZERALTZERBEREEZ
RALFA, BIB]ERE, FARE=IERES HJ?EU?EBE

9) ZEFERFERE
s60 - RIMBEAEHRBERERZREFRFRERFRENER, AESRZFEMNNEAERHTIIER
%, FREFMEMZREANIEFREERRBIRSE 18(1)(0)F)BIFRIER,

h)ixZ#ZEERF
s.60B (#fr1g) : ..

) EXECATE
s.60A: ..

J) #rlEg;E%)

s61' [RIFREEZFENDHRRIEN, FUZFEHNTRREREMNER (BRIEREERER
Al 5 18(N0)FA 38M1F. 25 36 1R K 38(0)fF) E’Jhiﬁﬁfﬁﬁﬁ'o NEIREAEREEREZFEN
RETEARMNGE, MUARRGEHAEE (FZIERESHIERR) FIRERRR.
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k) it RIFA
S.62:..

D A A
563! NIRCJBEATRREAR (NOJHER) EHEBRENMA LB

m) EHEELE
s.63B: (FFi8) @ ATEITERSH. WEMEEEMELEREEES, RMEBHIKBEREASE
B BIZEREABNOIERE, AXEFHENAE (E=BREERRA) BIRXERRE,

n) Rfth : ERER . BEREHEIRIFIEFE
76 HERFESEMHER. ER. 88 RZ. RENXE

7.6.1 FEHIFIA NEIREFERIES]
a) Code of Practice
- S13: ERHBABIIUMEFSTAI (code of practice)ill AZ[E)iE & I& 5
i, BREAERESTHINTA, JsEEwRAFEHEGHBREMNEMEARIENP 25818, LAt
¥ERSTRIMERHMERSE
= MEEAPEREHTHAMEMIREN, EoEa8 TRESMEEE

b) Code of Practice on Human Resource Management (A &R EMEEFHTEH) = HEINEH#%
BES/NEZL, F2001F 481 HELH:
<<E FrHD) MERSEREBASRE, REEHEMES!, 0 388, BBIRERAEEEN @
AEW ZF, ¥ (BFHTR) M=, XEATTOEHEECEEAE Hﬁﬁ%fi@ﬁ’]&é’fﬁﬂ

c) (FRIEA EF 7 EE5] - EEE ERIES T F/52)754])
RNER 2004 F12 B34, ERREBEFMBEANANIBRIESHRBIFIGRHITAA, PRABESZE
(=8 75‘51§EE{-ET§'J%ﬁﬁ@%lf’ﬂﬁﬁﬁﬁzﬁi@ :
EanE%;HJEE%’*Hj&TaUSZB’]%EE&“”A‘)'
BT EFER(REIGEIHEE)
BERER( EENREBEINEEE);
BEFERF BRI ERERNCEREEN TR ERRITR),

d) (FRIEEAEHFEISS - B EFES T IFZ8)EM X FRLEIEMFE))
GEXE BLHE, R2004F128%E, AFSRUEESEANEREEEATFZRERIAE
%)JO

e) E=EBHEEEHIERE]
BEEXEAREBESEERZR, NE=EREEENEREMN. RIFKEZFENZENEERSE
BEiZERH, UARHZENEIETEERRELAREZFEN . M FETR . R, ASREER

/\ﬁ'—

HF
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7.6.2 1B, . =3
a EE FEES
BIEEBHE 2014 &£ 5 ApiRE:

BABSHMEEEAER=A+ABZE+-HHFE, FRLCEXTZHEROFIRISHRE, #IR5
RE=B—+-HERIBEES(BRBEES 34%), [BEHEmEt+-ESES, a0+ /N\F
TRMREE, HWBETRARATREBABHLARERIFFRIESEHRE,

AEWBZAP/NE, TEEMB LEHATRAR. #AHERR, SKEACELERREESLIR
Bim, HRERGAUEME,

BABMIEEERAEREAFNE ABATFAMERESHERS, N EHALIBINBIFFER
BEi{eiHEE, MERLOEBERRESIAIOIKERAZRTKE,

fZEIETER, EEXEFENEBMUEZRES, {PEICKBEHEIBASRE, WREMHCIEEEN
REASMIEE, SREERWTEMEBEIETE —EEFR JRIMOABETKERMSE, M3FE
THEEFERFE, JREREM—TT.
MowiERLERERBESHEE: SEUBEFAERE. FERNKE, ERGHEE. REH
REEZERBRAS. BFBFRARAS. TRERAIERIRAS. SHBMBBE PO, EEK
BARRAST, N\HEEE, KEBE(CBRRAT] (BEHRRR  MEFERE)

(AHEBEREEEFHTHD

B TRIRERARBEEEZKBEEIBASHNBEES, RIBTARRE, EEICXREEN
BENERANETIEERECRBEEREEXBEN BER BBES, ERSLEEEEX
KREBEEZBAEN, BBERESAITANRNARE. B0, NESRERCKEEAS B R
[UBREAR, NEEEMARELS ELAEREEEKEIBASH,

H—HE, MEEHEENGEFIEZELABECHED ( BIASRE ), EoEBEBESPEIRK
BEEIEAER, RZAMSHNBEENMEEEHEABTERTR, LHEREANRGIEN
R,

b) RFRRIFEI

- WMEEAFPREERILBFRAZREBASH, HEMNENESZANRLRZEERTIRE
EEE
MEFEREAREFLAEZOE, BERESATURAZRLRG (REBREERFIER
MRBESE 28272827 , AEPBERE TIREFEN, LMAEREKRHFIZINE)
REAFREABIZFRA B BRINBLRILAIETRAMEZA
INB|BRIER (IRF) KRR BEAEEEAEEXKAEETERNIER
2%, RESRYLEREMRAA, LERHIREAE R LB AR RIRRFIE
MEZBBRAEERERBR ABESFLENRE
ISRERNSIEMMTERE, AZUMAETENREMAETHLERN
NREEEREAERMERG, MEFEEEOIFHHTEN, FSHRRNUVENHREEHE
AR TRINNERERBEEEZ, IRFIRIMRER
MEEEECEITIEEN, RIBETRIAMBES, ERIRELIGIEMFERNIGE, BT
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LTEHRE CBRRERZE 2FR
HERNEMNESAESEREREERILER
BiEBRBHRALMZEFHERERE. RIFE

PIMRZEE (BEBRATEMNES), XEA
SECI *AB%%ETH%%A?M&%@WHE

¢ fﬂﬂ@fﬂéﬁfyj
BIE (IEBIY 250 1%, MRFIEEEBXREERKRHRENTS, FwZBEERTARERE
FESREEEY, S EMEMNERMEAE RN EITE, EIRBEIRINEE SR LLAIE L
IBERITA
ROERHERABWNMAERMITEI, BIEIESE, oI#HFIEE b 4R3I (BA14 50,000 7t)
gp—*;kZQE
FHERSERERATHEIMNNSEMERS, EURERE, FEAZSE 6 RKIIFR (BRIA
100,000 ) RESZ 2 &, WEIF4EIFET. JEESHIIFRE2000: s5O0A(1)
MEERAPESEERERBRMITEM, EBEEENESEILEENERITA, —&TESE &
£ 54k (BRiA 50,000 5T) REXZ 2 &, WNEIFETET, ESHSIF$1000:
s.50A(3)
s.64 : FABBIRBIFR EREMIEIT

d) ZEFR
S66: EERNEZTARABRERAZERLEBEANBEMEZIIEE, BEBRBFAMZ
BERMEREZRE
S66B: IREFEEEMBERENTEES ANRRERGE, FABESLURATIRBIEL
EREhRASE, ETEEERER
o RIEIAREER; AR THEMERERSIRE  EWS EEEANMBERP. XK
EEMFHITNHRUABRHEREZEZEAT, THASALENEERR, BI1EF8
IR IEEB17 BN A 126
o M%EWRMIUHTSEE ABMEREAERNASINERRZEMIEM, ABMIERASEHE
KEﬁtA%:‘é“T BItRSEARBER
o AEBRFEEREEREIZHENAE, NIRIEABBEEERNIEMIMESXHIN
=g, & *‘JIEIEE%JE?E]E’J-”%&%E, NEBEZEHE L EIZEBAFENTRIEE
E%%LAEH’A%E’J-”%&I@%E)
HEETERIBEEDE RGN R ARG, ZEE:
o BREEREFL/RRIMRIE E ; 12
o TEEBFIEHMEHY, UREEHEBAADHERA. EERALTHEQMEMER
RIS, MNRIEHFATLIEHM T EEGRER, BEEARE
—RMS, EIRXEBEFZHEINFABEEEREZN 3 BERBANEIELE
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8. Appendix

8.1 Chapter: 221 Title: CRIMINAL PROCEDURE ORDINANCE
Gazette Number:

Schedule: 8 Heading: LEVEL OF FINES FOR OFFENCES
Version Date: 30/06/1997
[section 113B]

Level 1 $2000

Level 2 $5000

Level 3 $10000

Level 4 $25000

Level 5 $50000

Level 6 $100000
(Added 58 of 1994 s. 3)

Appendix 2: Judgment Interest Rate fixed by the Chief Justice pursuant to section 50 of the
District Court Ordinance (Cap. 336) are published by notice in the Gazette:

Effective Date  Annual Rate

1 April 2009 8.000%

1 January 2009 8.192%

1 October 2008 8.250%

1 July 2008 8.353%

1 April 2008 9.398%

1 January 2008 10.420%..........

8.2 HKID Symbol & Description

Symbol / Description

*** / The holder is aged 18 or over and is eligible for a HKSAR Re—entry Permit

* / The holder is aged between 11 and 17 and is eligible for a HKSAR Re-entry Permit

A / The holder has the right of abode in the HKSAR

C / The holder's stay in the HKSAR is limited by the Director of Immigration at the time of
registration of the card

R / The holder has the right to land in the HKSAR

U / The holder’s stay in the HKSAR is not limited by the Director of Immigration at the time
of registration of the card

Z / The holder’'s reported place of birth is Hong Kong

X / The holder’s reported place of birth is the Mainland

W / The holder’s reported place of birth is Macau

O / The holder’s reported place of birth is in other country or region
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B / The holder’s reported date of birth or place of birth has been changed since first registration
N / The holder's reported name has been changed since first registration.

Above Is just for information, for accurate and updated information, please check with
immigration hotline and also visit this website:
http://www.immd.gov.hk/eng/services/hkid/smartid.html
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TESREITE
RESULT

Cover Sheet of the Assignment

Course Title: Certificate Course on Employment Ordinance and Human Resources Management

HMBE &

Course Code: HRLA-001
B 4w

Submission Date:

REHE

Assessment Title:

FR1ZE:

In the case of SECRETARY FOR JUSTICE v SING PAO NEWSPAPER MANAGEMENT
LIMITED, CAAR 2/2007, please discuss mitigating factors (B];F#EESiHIE 2=) that the court
might take into account.

(Ref O1: EEIERITE#|E 2017 08K 10H

MEBFERASIEREETIE, ER (EBEEM), SHESRESFIEGFARIZESE, WIS
54,000 5T, BTERT, Aol EHEHRERTHA, ROABEEXNIE, MEN248
JT. % LEIEE, FBBEVREFHITH, BESREBITE,
http://www.news.gov.hk/tc/categories/school_work/html/2017/08/20170810_171851.shtml)

(Ref 02: http://orientaldaily.on.cc/cnt/news/20170507/00176_038.html)

(Ref 03: https://hk.on.cc/hk/bkn/cnt/news/20200123/bkn—-20200123171259799-
0123_00822_001.html)

~EF10RE12AH, ARIBE129FR. 128Kk 28R, AZEEREEIME T, =E#IF 1000
B, YIEREREE2EAR, EH2%F, MANXCEREERRLEZETIRESANHESEMB
[RAS], #1558 REE.., BREZEZFK 3000 Bx, £ 174 EEBxT,. »E1BEXTREEILER
fEim 7 RAXfMIE, UERRERBSERIN/VEFMAEMPHENFZ, TE5F 10 B## 240
NSHERFEZ, )

Student Name:
B4

Lecturer's signature: Lawrence SK Li

SRS
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NOTES
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HR consulting

——

l i A “ .-'l | ) 1l it

HR CONSULTING &
CORPORATE TRAINING
SERVICE

JOIN HANDS AND WORK WITH HR

Because we understand how important Human Resources is

@

HR Consulting Legal Consulting Corporate Training
Balanced Scorecard/KPI Setting Staff Handbook Communication/Coaching
Business/HR Process Improvement  Employment Contract Design Thinking
Grade/Salary Structure Labor Dispute Employment-related legislation
Incentive Scheme Mediation Leadership
Job Analysis Management Training

Organization Development Sales Training

Performance Appraisal Teamn Building

We offer one-stop HR solutions

Just give us a call if you need any HR related assistance, we are here to help
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B AR 2

#170E QR Code EEF BB

HRBP

RiE EEMET EE3 ]
@ W #2i# HRBP L{Ef5 Intake7 | Ms. Vivian Yeung HER : | 2020/4/15
TIE2HREP EFZ7TEBRAER | BERBEXEREEZERAA | BB | 19:00-22:00
’ TES HRBP - EZ X E R & K- | JER( Human Resources )5
© HRBP - 5E R BEZEEIE | & BAEBEASBREASNEE | i | —3% - SERHAWIE 574-

B HRBP WITERNBRBEZH? | B & (Recruitment 576 SEFIEEEARES 18
e M HRE2HRBP BEE S A ? A% | Consultant) 5% 2R MD 0 | yg& - $489

% HRBP ZEEEE KM ? | CEO RETARBEANBERREE
HRBP TEIEHEANUIEIE? | WEFEE  EBBBRYTE2P | 7in: | 2 ASUEREFT IR
MP HR Community &2 | BET -
— M REBELZFERATERL
BIE-HRBP BARANE - | ERAEEHEANERERE -
MAREEEEN HRBP RAA
BEE - GIRENASIEE : BEL
HSBC, HFE Yahoo! & it #3ERI2
ft CBRE % -

BITEB

PRIE BN E3H
@ " GERTEFH M T EYS Intake 4 Ms. Kiki Ho BHES - 2020/4/18, 25
P 1 | HR 5t& Payroll IR HEB EREM | - HEZFERIESELM SRS - 10:00-13:00
THEY %713 - RBHFM - AEHE MREs - BBETA
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Learning never exhausts the mind

Leonardo Da Vinci
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